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INTRODUCTION. 



The new amendments to the constitution which took effect 
on the 1st day of January, 1896, and the Judiciary Acts of the 
preceding year, relative to the new organization of the Supreme 
Gonrts throughout the State, and the new Supreme Court rules of 
1895, and the consolidation of the three chief courts in New York 
City, and the special rules necessary for their regulation, made 
great changes in the procedure — which would at first embarrass 
the profession. This led the publisher to believe that this new 
publication relating to it could be appreciated by the profession. 

The New York Monthly Law Record, conducted and 
edited by Mr. R. S. Guernsey, the former editor of the New 
York Monthl"? Law Bulletin, which publication was found 
to be so convenient for use by the Bench and Bar, is, in fact, 
the successor of that publication. It follows the same plan and 
design, and is much larger and contains about double the number 
of cases. 

This publication does not in any manner interfere with, or 
include the matter contained in any Digest, or any other 
publication of Reports. 

A great want is felt by the Bench and Bar that the numer- 
ous questions of practice which constantly arise at the Ghambers 
of the various Gourts, on motions and ex-parte matters [many 
of them not appealal^le] should be accessible co the Bar and thus 
relieve the Bench of much repetition and routine in makipg 
decisions on similar questions, which the Bar have no ready 
means of ascertaining — only by actual experience — frequently 
at some cost and much time and labor. The New Yofik 
Monthly Law Record contains cases of that nature. 

This volume has about 500 points, selected from the de- 
cisions of 24 judges each month. Many of them are those in 
which no formal opinion is written. 

Duplicate decisions were avoided, while conflicting decisions 
were inserted. 

Kot one-twentieth of the cases here reported can be found 
in any other reports, while less than that number of these de- 
cisions were appealed from. 

Their value to the profession is therefore apparent. 
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SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

IKJUNCTION PENDENTE LITE — INEFFECTUAL JUDGMENT. 

It is not absolutely necessary that the plaintiffs should 
by a preponderance of evidence on this motion show 
that they will prevail in the action. It is enough that 
they show that they are likely to succeed in the action, 
and that if the injunction be not continued and judg- 
ment should be grJaiited in their favor the act of the 
defendant which plaintiffs ask to have enjoined would 
render the judgment ineffectual. I see no reason why 
things should not remain as they are. Motion granted, 
with $10 costs to abide event. [Truax, J., Maguire vs. 
i)oAer^y, January, 1896.] 
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ANSWER AFTER DEMUBBEB — ^EXTENSION OP TIME TO AN- 
SWER AFTER APPEAL F60M ORDER. 

The denmrrer of defendants to the complaint has been 
overruled, with leave to plead over on the nsnal terms. 
Ttfey have not availed themselves of the privilege, but 
have appealed to the Appellate Division from the inter- 
locutory judgment entered upon the decision, and now 
move for an extension of their time within which to 
comply with the terms of such judgment until twenty 
days after the hearing and decision of the appeal. The 
Court is thus asked, on this motion, to modify the terms 
of the judment appealed from and to insure the defend- 
ants against the consequences of an adverse decision. I 
do not think they should be allowed to experiment with 
the Court in that fashion. It properly rests with the 
Appellate Court in affirming the judgment to determine 
whether the defendants should be allowed to plead over 
and on what terms. No party should demur unless a 
fairly arguable question is presented by the pleading 
attacked, and in such cases, where it is also clear that 
the appeal has been taken in good faith, the Appellate 
Court will doubtless follow the usual practice and grant 
leave to the demurrant to plead anew on such terms as 
in its judgment justice requires. While I do not ques- 
tion the good faith of the defendants or their attorneys 
in making this motion, still I cannot close my eyes to 
the fact that the granting of such applications would 
tend to encourage appeals in such cases, for purposes of 
delay, as they could thus be taken with safety. Motion 
denied, with $10 costs, to abide the event. [Beekman, 
J. Davis vs. Coruney January, 1896.] 

SALE OF ASSETS BY ASSIGNEE FOR BENEFIT OF CREDITORS. 

Application by an assignee for benefit of creditors for 
instructions in the disposition and sale of the assets. 
Held: I can find no authority for granting the order 
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asked for as to the sale of the assets except as specifi-- 
cally provided for by statute. The Court will not in- 
terfere with an assignee in the performance- of his 
duties. He has not the same right as a receiver has to 
apply for instructions, and the power of the Court over 
him is limited. The assignee must therefore exercise 
his own discretion in respect to selling the assets. Ap- 
plication denied. [Giegerich, J. M, H. IdppincoUy 
Assignee^ <£c., January, 1896.] 

AFFIDAVIT FOR ATTACHMENT — PERSONAL KNOWLEDGE 

OF AFFIANT. 

I think it appears from the affidavit on which the at- 
tachment was granted that the affiant had personal 
knowledge of the facts stated in the affidavit, at any 
rate he states the fact without reservation, and that is 
-enough to give the Justice signing the warrant jurisdic- 
tion. The fact that at the time the warrant of attach- 
ment was issued there were other warrants out which 
had been issued to the Sheriff of the County of New 
York in other actions; brought against this defendant 
on the same cause of action is no reason for vacating 
this attachment in view of the fact that those other at- 
tachments are no longer in existence. Motion denied, 
with $10 costs to abide the event. ' [Truax, J. Laden- 
herg vs. Commercial Bank of Newfoundland^ Janu- 
ary, 1896.] 

ATTACHMENT — FRAUDULENT TRANSFER OF PROPERTY. 

^^^ # 

The attachment herein was granted on an affidavit 
made by plaintiff alleging that defendant had^told plain- 
tiff that she had transferred certain portions of her real 
estate to her two sons in consideration of certain moneys 
which she claimed they had loaned her, and that she 
intended to get a large mortgage on another piece of 
real estate; and that plaintiff had been told by one 
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Oscar Mayer that he had some business with defendant 
and had learned that she was about to transfer all her 
real property to her sons or other persons and to dis- 
pose of all her proparty with the intention of defraud- 
ing her creditors. Plaintiff does not explain how said 
Mayer ^' learned^' that defendant was about to dispose 
of her property as aforesaid or why he had not obtained 
an affidavit from said Mayer. Perhaps, however, the 
latter fact is explained by said Mayer's affidavit, which 
defendant produces on this motion, to the 6ifect that he 
had never made any such statement to plaintiff. This 
case shows the danger of granting an attachment on 
statements alleged to have been made by some one who 
does not make an affidavit. Defendant had a right to 
get a ' ' large mortgage ' ' and to transfer ' ' certain por- 
tions " of her real estate to her sons. The papers show 
that she has some twenty pieces of property and is in 
the business of dealing in real estate. It seems to me 
the process of the Court has been used to force a settle- 
ment. Motion to vacate attachment granted, with $10 
oosts. [Truax, J. Tober vs. Stenebridge, January 1896. 

FRAUDULENT ASSIGNMENT — ATTACHMENT AGAINST DO- 
MESTIC CORPORATION — PREFERENCES. 

The ground of attachment is that the defendant, a 
domestic corporation, has assigned, disposed of or se- 
creted its property with intent to defraud its creditors. 
The facts relied upon in support of the charge are trans- 
iers of property to trustees of the corporation and thus 
to secure debts of the corporation to them in contempla- 
tion of insolvency. The Court of Appeals has recently 
held, reversing the General Term, that actual or intended 
iraud must be shown to bring a case within the Attach- 
ment law {Oasola vs. Vasquez^ 147 N. Y., 258). In other 
words, it must be the fraud which Judge Story defines 
as^'any cunning, deception oi^ artifice used to circum^ 
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vent, cheat or deceiye another " (Story, Eq* Jur., sec. 
186) and which is generg/lly .characteri^d as ^'act^al 
fraud" as distinguished from ''constructive" or ''le- 
gal" fraud, as it is soI)a^times called. The acts with 
which the defendant corporation are charged may in- 
volve violations of the statute prohibiting corporations, 
when insolvency is imminent, from giving certain pref- 
erences ; but these, of themselves, and without taint of 
actual fraud, are not sufficient to support such an attach- 
ment (Casola vs. Vasquez^ supra). The motion to vacate 
the attachnient is therefore grapted. [Beekman, J. 
Bice vs. J. B. Brewster <& Co., January, 1896.] 

GROUKBS OF ATTACHMEI^T AGAINST PBOPERTY — CODE, 

§ 641. 

The statement in a warrant of attachment that the 
defendant "has assigned, disposed of or secreted his 
property "is a recital of one class only of the grounds 
set forth in section 636 of the Code, and is a sufficient 
recital of the ' ' ground of the attachment ' ' sCs required 
by section 641 of the Code. (Smith vs. Wilson, 76 Hun, 
565 followed; OroniTi vs. Crooks, 143 N. Y., 355, dis- 
tinguished.) [Opinion by Pryor, J. Sturz vs. Fischer, 
January, 1896.] 

> » 

BEFERBED CAUSES — OALENDAB PBACTIOE — ATTACHMENT. 

Upon a motion to prefer this case on the ground th^^t 
an attachment had been issued, an order was entered on 
February 5, 1894, that the case be set down upon the 
Saturday calendar for Saturday, March 3, 1894. The 
attorneys of the respective parties differ widely as to 
the meai^ing and legal effect of this prder, but accord- 
ing to the practice then observed the order in effect 
granted a preference. But when thereafter the case, 
pursuant to said order and the call made thereunder 
upon the said. Saturday calendar, appe^ared on the Cir- 
cuit day calendar for trial and was then ordered to the 
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foot of the General calendar because the defendant was 
not ready to proceed, although it had procured the 
preference, it lost the preference that had been given. 
For the reason stated the case must be stricken from the 
calendar of preferred causes. [Freedman, J. Ball vs. 
Ball Electric Mfg. Oo.^ January, 1896.] 

ALIMONY — ^FORM OF ORDER FOR ATTACHMENT AGAINST 
THE PERSON — LACHES TO ENFORCE DEGREE 

FOR ALIMONY. 

Mrs. Davidson secured a divorce from her husband 
by default in 1869. He decreed to give her $25 a week. 
Soon afterwards he became financially embarrassed, and 
ceased to pay her. Mrs. Davidson inherited about 
$20,000 and did not bother her husband again about the 
alimony until recently, when she had him arrested on 
an attachment to enforce the payment af alimony under 
the decree. Heldy citing {Mahon vs. Mahon^ 50 Super. 
Ct. R. 92) Attachment set aside, without costs, be- 
cause the order fails to adjudicate that defendant had 
committed the offense charged, and that it was calcu- 
lated to and did defeat, impair, &c., the rights and 
remedies of plaintiff. Moreover, plaintiff should not 
now be allowed to enforce this decree. She has waived 
her rights by her laches. [Truax, J. Davidson vs. 
Davidson^ January, 1896.] 

FAILURE TO PAY ALIMONY — MOTION TO COMMIT — INA- 
BILITY TO PAY ALIMONY — CODE §2286. 

The defendant is concededly in contempt for failure 
to pay the alimony awarded by judgment herein. He 
cannot be heard on the motion for his commitment upon 
the question of his inability to pay. After he has been 
committed the Code provides a method by which his 
discharge may be obtained on that ground (section 
2286.) [Beekman, J. Foye vs. Foye^ January, 1896.] 



N. Y. MONTHLY LAW RBCOED, JANUARY. 7 

ARREARS OP ALIMONY — CONTEMPT — STRIKING OUT 

ANSWER. 

The defendant is in contempt for failing to pay the 
alimony ordered pendente lite. It is too well settled to 
admit of any dispute that the Court has the power, 
under such circumstances, to strike out his answer. In 
making an order to that end I am persuaded that it will 
not involve any great hardship, as the action has been 
at issue for over eighteen months, and I cannot but feel 
that if the defense was a genuine one the defendant 
would have noticed it for trial or placed it on the. calen- 
dar, neither of which he has done, and thus have ob- 
tained by this time both a vindication and a relief from 
the obligation to pay the alimony which he has been so 
strenuously resisting. An order will be made requiring 
the arrears of alimony to be paid by a day certain, with 
an alternative direction striking out the answer. Upon 
proof of default an order absolute should then be ap- 
plied for. Notice order for settlement. [Beekman, J. 
Pfeiffer vs. Pfeiffer^ January, 1896.] 

FINE FOR CONTEMPT — FORM OF ORDEp — PRACTICE IN 

SUCH CASES. 

The order adjudging the defendant guilty of con- 
tempt and imposing a fine therefor was conditional in 
form. He was to be committed only on failure to pay 
the fine to the plaintiff's attorney on demand. Upon 
his refusal to pay an absolute order should have been 
obtained from the Judge on proof by affidavit of the re- 
fusal {BrinJcley \%/ Brinkley^ 47 N. Y., 40, p. 46; 
First Nat. Bank vs. FitzpatricTCy 80 Hun, 75). This 
was 'not done, and the defendant should therefore be 
discharged from custody. Motion granted. Notice 
order for settlement on one day's notice. [Truax, J. 
Partridge \s. River Sy January, 1896.] 
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CONTEMPT BY JUDGMENT DEBTOR — FTNB — FORM OF COM- 
MITMENT — CODE § 2285. 

The plaintiff in his proceeding against the judgment 
debtor for contempt iias not complied with the pro- 
visions of the Code on the subject. He should have 
taken an order of commitment, which order should con- 
tain the provisions in regard to the submission of the 
judgment debtor to examination and the payment of the 
fine, as conditibns upon the performance of which he 
would be entitled to a discharge (section 2285). [Beek- 
man, J. Mss vs. Campbell, January, 1896.] 

LITIGATED MOTIONS — WHERE TO BE HEARD — RULE I — EX 
PARTE BUSINESS — RULE V — CODE § 683. ' 

The application being, on notice, to vacate a warrant 
of attachment on the papers upon which it issued, the 
preliminary question is presented, whether the motion 
can be entertained by the Justice presiding in Part II 
of the Special Term. 

By Rule I, Appellate Division Rules, ^ ^ litigated mo- 
tions ' ' must be heard in Part I. By Rule V, ^ ' appli- 
cation for all Court orders ex parte * * * or where 
notice is not required, must be made to the Special 
Term for the transaction of ex parte business." 

An application to vacate an attachment, when founded 
only on the papers upon which the warrant was granted, 
if the warrant was granted by a Judge out of Court, 
must be made to the same Judge, in Court or out of 
Court, and with or without notice, as he deems proper 
(Code, sec. 683). ''Litigated motions," as intended in 
Rule I, I take to be motions which can be heard only 
on notice. As this application may be heard '* with or 
without notice," manifestly notice ''is not required," 
and so by Rule V it may be heard at the Special Term 
for the transaction of ex parte business. [Pry or, J. 
Sturz Y8, Mscher, January, 1896.] 
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INSPECTION OF BOOKS, &0., UNDER RULE 15. 

Rule 15 requires that the moving party shall show 
the materialty and necessity of the discovery or in- 
spection sought. ' ' Such fact is not shown by an affida- 
vit made by plaintiff that the inspection is necessary 
'' to aid plaintiffs to prove their cause of action." The 
petition should show that the books are in defendant's 
possession, or some reason for believing they are in its 
possession. Motion denied, with $10 costs to abide 
event, but with leave to renew on payment of such costs. 
[Truax, J. McOinley vs. Bank for Savings^ January, 
1896.] 

PRODUCTION OF BOOKS FOR INSPECTION. 

Application for an order to compel defendant to pro- 
duce books for inspection. Held: That the defendant 
should not be compelled to bring its books — ^books that it 
uses every day — from Elmira to New York when plain- 
tiff can obtain all that it is entitled to by an inspection 
of the books at Elmira under the supervision of a ref- 
eree. Perhaps the parties can agree upon an inspection 
at Elmira. Order to be entered on notice, [Truax, J. 
Oould Roofing Co. vs. OHdea^ January, 1896.] 

EXAMINATION OF PARTY BEFORE TRIAL — DISCOVERY — 

HEARING OF MOTION TO VACATE ORDER ON 

plaintiff's papers — CODE §772. 

As the defendants move, upon plaintiff's own papers, 
to vacate the order for their examination before trial, 
the application, although on notice, is properly heard 
at Part II of the Special Term (Code, sec. 772, last 
clause; Sturz vs. Fischer^ herewith decided). 

The complaint exhibits a cause of action against de- 
fendants for injury from a defective elevator. 

Upon allegations, in an affidavit, that the plaintiff 
is unable to ''ascertain" whether the defendants or 
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somebody else are responsible for Ms injury — ^in other 
words, whethfer he has a cause of action against them — 
he proposes to examine them ' ' to ascertain ' ' the fact 
of their liability. 

As said by Bartlett, J., in Churchman vs. Merritt (51 
\ Hun, 375, 377), '' It Would seem that the real purpose 
in the examination of the defendant is not to obtain 
knowledge of facts which will facilitate the statement ' ' 
(or proof) '* of a known and ascertained cause of action, 
J but is rather to find out whether any cause of action 
whatever really exists in her behalf against these de- 
fendants. Under these circumstances, an examination 
of the defendant before trial is not authorized by the 
statute. To sanction it would be to permit investiga- 
tions of the most harassing character, and give rise to a 
practice liable to great abuse " (see Britton vs. Mc- 
Donald^ 3 Misc., 6l4; Winston vs. English^ 44 How., 
398). 

The cases cited contra are not of authority to over- 
throw this principle. Sweeney vs. Sturgis (24 Hun, 
162) was a decision by a divided Court. Douglass vs. 
Meyer (2J Supp., 1091) was a ruling at Special Term. 
InRe Nolan (24 Supp., 298; 53 St. Rep., 737; 70 Hun, ^ 
536) the application was, before action brought, to take 
and perpetuate testimony ; but even as such I question 
its propriety, since surely it was never the policy or 
purpose of the statute to permit an experiment of dis- 
covery whether a plaintiff have a cause of action against 
any person whom he may be pleased to implead and 
subject to the inquisition. A party may examine his 
adversary in order to frame his pleading or complete 
his proof, but not to ascertain whether he has a cause 
of action or a defense against that adversary. 

Motion granted. [Pryor, J. Byrnes vs. Ladew^ 
January, 1896.] 
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PETITION FOR DISCOVERY — INSPECTION UNDER RULE 14. 

The petition upon which a discovery is sought in this 
action is made on information and belief. It does not 
state the sources of the petitioner's information or what 
he was informed of, nor do the grounds for his belief 
appear. It is therefore impossible for the Court to 
determine that he has any basis whatsoever for his 
claim of ownership to any of the contents of the box of 
securities in the plaintiff's possession. He simply 
makes the claim while professing entire ignorance of 
what the box contains. He should state the condition 
of the estate of which he is the executor and for which 
his claim is made; the absence of property which 
should have come into his hands, and any other facts or 
circumstances from which it might reasonably be in- 
ferred that the box of the deceased executrix, whom he 
has succeeded, although deposited by her with the plain- 
tiff in her individual name, contains property which she 
held in her representative capacity. Upon such papers 
it may well be that he will obtain from the Court the 
inspection he asks (see Rule 14, General Rules of Prac- 
tice, recently, adopted, which greatly enlarges the field 
of cases to which this most efficient aid to the adminis- 
tration of justice is applicable). Motion denied, with 
$10 costs to abide the event, but with leave to renew on 
further papers. [Beekman, J. Mercantile Safe De- 
posit Co, vs. Hassey^ as Executor^ et al.^ January, 
1896.] 

APPOINTMENT OF GUARDIAN AD LITEM — ^AFFIDAVIT IN 

SUCH OASES. 

The affidavit on which the appointment of guardian 
a^ litem was made is defective in not showing that the 
guardian was not connected in business with the attor- 
neys. This defect can, I think, be cured by filing an 
affidavit to that effect nunc pro tunc. Order to be 
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settled on notice. [Truax, J. FranJchauser ys. FranJc- 
hauseVy January, 1896.] 

ATTOBNEYS CONSENT TO FORM OF JUDGMENT — INFANT 
DEFENDANTS — LEGAL AND EQUITABLE TITLE 

UNDER WILL. 

I have not been furnished with the papers on file in 
this case, or with the referee's report which I am asked 
to confirm. It is a mistake to suppose that the Court 
will sign any judgment which is passed up with the 
statement that it is approved by the attorneys, especially 
in a case like this, where there are infants interested. 
Further, on reading the proposed judgment and the will 
of Edward M. Gedney, it is plain that the findings that 
certain of the defendants have life interests in the prop- 
erty are erroneous. They are only cestuis quetrusteTd^ 
who, under the Revised Statutes, are declared to have 
no estates, either legal or equitable. The legal and 
equitable titles are in the trustee. [Beekman, J. Oed- 
ney vs. Qed/aey^ et aL^ January, 1896.] 

SERVICE OF SUMMONS ON INFANT DEFENDANTS — AFFI- 
DAVIT OF SERVICE. 

The only objection relates to the service of the sum- 
mons on the infant defendants. The affidavit of service 
should have stated, what is now shown to be the fact, 
that the person having custody of the infants was the 
mother. I think that as a matter of more abundant 
caution the plaintiff's attorney should obtain an order, 
providing for the filing of an affidavit to that effect nunc 
pro tunc as of the date of filing the original affidavit of 
service, thus making the proof a part of the record. 
There is no force in the further objection that the ser- 
vice upon one of the infants was made by delivering a 
copy to his mother on September 21, 1894, and to him 
on October 12, 1894. The statute does not require the 
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delivery of the copies to be simnltaneotis. It is fre- 
quently impossible to do so, and there does not seem to 
be any strong reason for it ; nor is any order in the de- 
livery of such copies prescribed. It is sufficient that 
both copies are delivered, and when that is accom- 
plished the service is complete. Further, it was made 
perfectly plain to the mother that she was being served 
in respect to the infant, as a separate copy was handed 
to her for each of her four minor children. [Beekman, 
J. ClarJc^ &c,, vs. Killeen et aZ., January, 1896.] 

NOTICE OF APIPLICATION FOE APPOINTMENT OF COMMIT- 
TEE OF INCOMPETENT PERSON — CODE § 2325. 

I am of the opinion that section 2325 of the Code does 
not require notice to be given to a relative of the alleged 
incompetent person, when the application for the ap- 
pointment of committee is made by the husband or wife. 
The statute contemplates that the motion for the ap- 
pointment of a committee may be made by * ' any per- 
son, ' ' and that if made by any person other than hus- 
band or wife, or a relative, notice thereof must be given 
to the husband or wife or to a relative. Notice is only 
to be given to a relative when not given to the husband 
or wife. In this case it was unnecessary to give notice 
to the wife, because she made the application. It is to 
be noticed that this is not an application to set aside 
the commission heretofore issued herein, and that there- 
fore I cannot set that commission aside, even if it has 
been improperly issued. The motion is to appoint a 
certain person committee of the person and property of 
the alleged incompetent person. This I decline to do 
because it has been made to appear that a commission 
is now in force, and on the return of that commission 
the matter can be brought before the Court. Motion 
denied, without costs. [Truax, J. In Re ParJce^ Jan- 
uary, 1896.] 



s 
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EXTENSION OF TIME TO SERVE AMENDED ANSWER — SER- 
VICE AFTER MOTION TO MODIFY ORDER. 

No question is made about the regularity of the order 
granting the defendant further time to serve an amended 
answer, and as such answer has been served, although 
after the motion was initiated to modify or vacate the 
order, there is no other course open except to deny the 
motion. Motion denied, without costs. [Beekman, J. 
Higgins v. Birdseye^ January, 1896.] 

ACCOUNTING OF ASSIGNEE UNDER GENERAL ASSIGNMENT. 

Demurrer to complaint for an accounting of an as- 
signee for the benefit of creditors. Held: The jurisdic- 
tion of the Court to entertain this action seems to be 
sustained by authority {Conversmlle Co, vs. Hill^ 14 
Hun., 609; Hurth vs. Bower, 30 Hun, 151). The stat- 
ute, under which it is claimed that the action is prema- 
turely brought, is one regulating the jurisdiction of an- 
other tribunal, or, rather, was of that nature at the time 
this action was brought, which was before the recent 
consolidation of the Courts. While I am compelled to 
sustain the complaint, I think the plaintiff should not 
have brougjit this action, but should have waited until 
the year had expired and then proceeded by citation 
under the General Assignment act. Although not raised 
by the demurrer, the question may still have to be met 
by the plaintiff hereafter whether his remedy by action 
has not been superseded, since the consolidation of the 
Courts, by the method of procedure prescribed in the 
General Assignment act for calling an assignee to ac- 
count. But upon this I express no opinion. The action 
being an equitable one, costs are in the discretion of 
the Cgurt. Under the circumstances of the case I have 
come to the conclusion not to allow any. Demurrer 
overruled, without costs. [Beekman, J. Wyckoff, etc, 
V. Smith, as Assignee, etc., January, 1896.] 
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LEGAL OR EQUITABLE CAUSE OF ACTION — RELEASE UN- 
DER SEAL. 

This is an action brought to set aside and cancel a 
release given to the plaintiff's assignors by the defend- 
ants, not on the ground that the release was obtained by 
fraud, accident or mistake, but because the defendants 
have' not carried out its provisions. It would appear, 
therefore, that the cause of action stated in the com- 
plaint is one of legal and not equitable cognizance, to 
wit, for damages resulting from the breach of the de- 
fendants' agreement. A release under seal is conclu- 
sive between the parties in the absence of evidence show- 
ing fraud, mistake, duress or some like cause {Kirch- 
Tier vs. Nefw Hom^ Sewing Machine Co,^ 136 N. Y., p. 
182). And equity will not reform a written, contract un- 
less there is fraud or mistake {Mead vs. Westchester Fire 
Ins. Co.y 64 N.Y., p. 463). As the instrument is under 
seal, the consideration expressed is sufficient to support 
the release {Stearns vs. Tappin, 6 Duer, p. 294, and 
cases cited; Calkins vs. Long^ 22 Barb., p. 97). The 
former case holds that * ' the provision in the Revised 
Statutes permitting an inquiry into the consideration of 
a sealed instrument has not altered the rule of common 
law, that a release under seal, although reciting only a 
nominal consideration, extinguishes the debt to which it 
relates." It was conceded, as I understood counsel for 
the plaintiff upon his opening, that the payment alleged 
in the defendants' answer had been made by them ; and 
as the covenant contained in the release has been par- 
tially performed, it seems to me that no case is presented 
for the intervention of a Court of equity. The motion 
to dismiss the complaint will therefore be granted, with 
costs. [Lawrence, J. Cartwright as Assignee vs. Ar- 
thur et aL, January, 1896.] 
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COMPLAINT DEFINITE AND CERTAIN-^-NEGLIGENOE — ^BILL 

OF PARTICULARS. 

Motion to have, a complaint made more definite and 
certain ; the plaintiff alleged ^' that while descending the 
staircase of said station house, which said staircase was, 
through the negligence of defendant's servant^ and em- 
ployees, in an unfit and dp^ngerous condition, plaintiflE 
slipped and fell from near the top to the bottom of said 
staircase, causing a cpncussion of his spine." Held: 
Thg^t the defendants should apply for bill of particulars. 
Motion denied, with $10 costs, to abide event. [Truax, 
J. Lansing vs. Manhattan Railway Ob.., January, 
1896.] , . 

ALLEGATION OF NEGLIGENCLE — ^DEMURRER TO COMPLAINT. 

While it may be admitted that the complaint is ex- 
ceedingly general in its charge of negligence, I do not 
think it is demurrable. Under well settled principles 
it is the duty of the Court to sustain a pleading, if pos- 
sible, and to that end every reasonable intendment 
should be indulged in. The collapse of a building is 
prima fade evidence of negligence {Mullen vs. St. John^ 
57 N. Y., 567). I see no reason why the same inference 
which may be drawn on proof of the fact on the trial 
may not be indulged in on the face of pleading. De- 
murrer overruled, with costs. [Beekman, J. Schmidt 
vs. ParJcer, January, 1896.] 

CERTIFICATE OF JNGORPORATION. 

Aj)plication for approval of a certificate of incorpora- 
tion under the statute. Held: Th6 proposed certificate 
does not conform to the requirements of chap. 559, art. 
2, sec. 81. '^ Other lawful purposes permitted by said 
act," etc., as stated in the certificate is too indefinite; 
word ''trustees" used instead of word ''directors." 
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lA.pproval refused. [Pryor, J. In re Friendly Pleas- 
ture Cluh^ January, 1896.] 

SPECIAL TERM OALEJfDAB— PRACTICE IN SECOND DEPART- 
MENT — NEW RULES. 

At each special; term, new causes in which notes of 
Issue shall be filed will be pl^-oed on the calendar at the 
^nd of the calendar for the preceding term, in the order 
of the dates of issue. 

- Gn the call of the day calendar, causes marked oflf are 
reserved generally and may be placed on any day calen- 
dar of any subsequent term by stipulation or upon two 
days' notice. 

Any cas^ may be set down for ,a day by stipulation 
filed before the cause appears on the day calendar, ex- 
-cept that it may not be advanced out of its order by 
^uch stipulation. [New Hules^ January, 1896.] 



N.Y. CITY COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS: 

]if ISTRIAL BEFORE REFEREE — SETTING 

ASIDE REPORT. 

On August 12th, 1896, a motion came on to be heard 
before Mr. Justice Newburger ' ^ to set aside and vacate 
•a referee's report," etc* The affidavits were so conflic- 
ting that the Justice referred the question of fact to a 
referee to take the evidence offered by either side upon 
•question of fact raised by the allegations contained in 
said affidavits, . and , ito report the testimony so taken, 
with his opinion thereon. The referee made and filed 
his report, with the evidence taken before him, on Jan- 
-ary 2d, 18d6, and the motion is brought on now for final 
*det-ermination. The referee having seen the witnesses 
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and heard them testify, I am. constrained to adopt and 
confirm his report, and without intention to censure 
any one and at the same time removing this conflict com- 
pletely from the case. I hold that there has been a mis* 
trial, and that the ends of justice would be served by 
vacating and setting aside the referee's report and all 
proceedings thereunder, also the order of reference, and 
directing cause to be restored to the calendar and set 
down for trial before the Court at Part IV. Order to- 
be settled on one day's notice. [Schuchman, J. Hoff^ 
man vs. Oxbb^ January, 1896.] 



N.Y. SURROGATES* COURTS. 

TRIAL TERM AND CHAMBERS. 

ABSETS^INVENTORY OF DISPUTED PROPERTY — ^DENIAL. 

OF OWNERSHIP BY THE EXECUTOR — 

FINAL ACCOUNTING. 

A creditor of the decedent makes application for an 
order directing the exeputrix to file a further inventory 
of the assets of the estate upon the ground that the 
inventory already filed does not include a certain elevat- 
ing apparatus and a bolt machine, which he claims was^ 
owned by the decedent. The application is opposed by 
the executrix upon the ground that the property referred 
to is her individual ^property. Held : In view of this- 
claim, an issue is raised which cannot be disposed of in 
this proceeding. Upon the accounting of the executrix 
the question involved may be raised and disposed of, 
but she cannot be required to include the articles in dis- 
pute in her inventory when she denies that they .belong 
to the estate {Matter of Mclntyre^ 4 Redf . , 489 ; Vogel 
vs. Arhogastj 4 Dem., 399 ; OreenTiough vs. Oreenhoughj 
5 Redf., 191). Application denied. [Arnold, S. Es- 
tate of Patrick Fay^ January, 1896.] 
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POBEIGN PROBATE — ANCILLARY LETTERS — REMOVAL OF 

ASSETS. 

Application for an order to prevent executor from 
removing assets from this State. Held : The sale of the 
property in question was made, and the respondent 
liolds ihe proceeds thereof by virtue of the will of the 
decedent and of the letters issued to him by the Or- 
phan's Court of Union County, New Jersey, and not by 
reason of ancillary letters having been issued to him in 
this State. Besides, if such proceeds were held by 
respondent as ancillary representative of decedent, the 
circumstances here shown would not warrant the Court 
in attempting to prevent the transfer of the same to the 
domicile of the decedent. Application denied. [Fitz- 
gerald, S. Estate of Eliza Pooler^ January, 1896.] 

ANCILLARY LETTERS OF ADMINISTRATION TO HUSBAND — 

DOMICILE OF DECEDENT — ^ADMINISTRATION OF 

PERSONAL PROPERTY — CODE § 2701. 

I am satisfied that the person to whose attorney ancil- 
lary letters of administration were issued upon the 
estate of decedent is, by reason of his individual inter- 
est in her estate and that which he has therein as the 
guardian of his children, entitled by the laws of her 
domicile to the possession and administration therein of 
the personal property of decedent. Section 2701 of the 
Code of Civil Procedure provides for the distribution by 
the Court of property held by an ancillary executor or 
administrator among certain designated persons, or its 
disposal otherwise as justice requires. This authoriza- 
tion for its disposition as justice requires is ample war- 
rant for the transmission of the funds in question to 
the domicile of the decendent ; and, under the circum- 
stances, I think such transmission to the husband of 
decedent should be ordered. [Fitzgerald, S, Estate of 
Ma/rguerite L. A. B. LarnaCj January, 1896.] 
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SUPPORT OF INFANT BEFOBE ACCOUNTING AND DI8TBIBU- 

TION— CODE § 2723— § 2746. 

The order asked for requires the appropriation of 
funds which the petitioner holds as administratrix^ and 
this for a period beyond the time when she could apply 
for an accounting and a distribution of the estate. I do 
not think that any provision for the infant's mainten- 
ance during such period should be made, and any which 
might be made until then would only be upon the giv- 
ing of the bond prescribed by section 2723 of the Code 
of Civil Procedure ai^d compliance with the other provi- 
sion of that section. Besides, to enable the guardian 
to receive any of the fu^ds held as administratrix, the 
bond mentioned in section 2746 should also be given.. 
[Fitzgerald, S. Matter of Henry E. Sheffield '{infa7d)y 
January, 1896.] 

ERECTION OF MONUMENT-^EXEOUTOBS'S DISOBETION — 

ACCOUi^tlNG IN SUCH CASE. 

Application for instructions as to erection of monu- 
ment. This is not a case in which the Surrogate has 
power to construe testamentary provisions as in cases of 
probate and distribution. The executbrs must use their 
own judgment in determining what course to pursue 
and be prepared to justify their action upon their 
accounting, or perhaps the (Question of reserving moneys 
for the purpose in view might be considered and passed 
upon on that proceeding. Any opinion the Surrogate 
might now express on the subject would be of no avail 
as an estoppel to further contention on the subject* 
Application denied, without prejudice to any further 
presentation of the question to the Court' on accounting. 
[Arnold, S. Estate of Beuben Eoss^ January, 1896.] 



J  
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KEPRESENTATIVE OF DECEASED CO-EXECUTOR — ACCOUNT- 
ING—CODE § 2606. 

The surviving executor of the will of the decedent 
commenced a proceeding under section 2606 of the Code 
of Civil Procedure to compel the legal representative of 
his deceased co-executor to account. Such representa- 
tive filed an account in such proceeding and now applies 
for a citation to bring into Court all the parties inter- 
ested in the estate aflfected by the account for the pur- 
pose of having the same judicially settled. There is no 
authority for this procedure, and the application must 
be denied {Estate of Kaney Surr. Decs., 1894, p. 646; 
see Crawford vs. Crawford, 5 Dem., 37). [Fitzgerald, 
S. Estate of William Hartwig^ January, 1896.] 

EXECUTOR AND TRUSTEE UNDER WILL — INTERMEDIATE 

ACCOUNTING JUDICIAL SETTLEMENT OF AN 

executor's ACCOUNT — CODE 

§ 2514-§ 2727. 

The will of the decedent seems to make no separation 
of the duties of the executor as such and as trustee. 
The whole estate is to be managed and kept intact by 
him until the youngest child of the testator becomes 
twenty-one years of age ; meantime the income is to be 
applied to the support of minors and other designated 
purposes. ISTo distribution can be ordered until the pre- 
scribed period has arrived. The account filed by the 
executor is an intermediate one, and, as provided by 
subdivision 9, section 2514, is not the subject of a judi- 
cial settlement. The petition in response to which it 
was filed did not ask for any judicial settlement of the 
executor's account, and the order made therein pro- 
vided for the filing of an ^* intermediate account." The 
petitioner now asks for a ^'judicial settlement of the 
executor's account." To this he is entitled under sec- 
tion 2727, Code, by which provision is made for bring- 
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ing in all parties interested in the estate to attend the 
accounting. Section 2728 provides for the filing of ob- 
jections to *an intermediate account, but as none have 
been filed here and no judicial settlement could be had 
in respect thereto, the petitioner has pursued a proper 
course in applying for a judicial settlement of the ac- 
counts up to the present time, which should be had if 
desired, notwithstanding no distribution can now be de- 
creed. The application is granted. Any further or 
supplemental account to be filed within thirty days 
from service of order herein upon the respondent. 
[Arnold, S. Estate of Oottlieb Becker^ January, 1896.] 

TRANSFER TAX — CONTINGENT INTEREST IN REAL ESTATE 
-^TIME OF ELECTION AND PAYMENT — LIEN 

UPON REAL ESTATE. 

By an order entered herein October 24, 1891, the inter- 
est of Cora Chapman in the estate of this deceased was 
assessed at $23,043 and the tax thereupon fixed at 
$1,152.15. The District Attorney now cites the execu- 
tors to show cause why the tax should not be paid. 
They answer that the property which passed to the ben- 
eficiary named was real estate, that the interest she 
received is contingent upon her surviving h6r husband, 
and that no tax will be due upon such interest until 
this contingency is determined. The law in existence at 
the testator's death (chap. 713, Laws of 1887) provided 
(sec. 2) that the tax '^ shall be and remain a lien on said 
property until the same is paid ; provided that the per- 
son or persons * * * beneficially interested in the 
property chargeable with said tax, may elect not to pay 
the same until they shall come into the actual posses- 
sion or enjoyment of such property. ' ' In case the prop- 
erty chargeable is personal estate a bond must be given 
for the tax and a verified return made within a year 
from death and renewed periodically. The Legislature 
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evidently construed the lien upon real estate sufficient 
security that the tax upon contingent interests therein 
would be ultimately paid. It will be observed that no 
limit of time is fixed within which the election is to be 
made, nor provision as to the manner in which it is to 
be manifested. Of course, in the case of personality the 
filing of the return and bond would be evidence of elec- 
tion, and these must be filed within a year from death. 
There being no restriction in the statute as to the time 
when election may be made to defer payment of the tax 
when the same is chargeable on real estate, I am of 
opinion that it may be made at this juncture when the 
District Attorney seeks to enforce payment. Applica- 
tion denied. [Arnold, S. Estate of George M. Chap- 
man^ January, 1896.] 

TRANSFER TAX — NON-RESIDEN^i DECEDENT — NON-RESI- 
DENT BENEFICIARY — PERSONAL ASSETS 
WITHIN THE STATE. 

This is an appeal from an order fixing transfer tax 
upon appraiser's report. The decedent was a native of 
Italy, and died July 8, 1891, at the City of Leghorn, 
being then a resident and citizen of the Kingdom of 
Italy. He left a will which was probated in this county, 
by which he gave over $40,000 to his sister, the appel- 
lant herein, who is a resident and citizen of Italy, and it 
is claimed on her behalf that by the provisions of the 
treaty between that country and the United States, she 
is entitled to receive the same free from the tax levied 
by the statute of * this State upon the succession. The 
language of the treaty referred to is very similar to that 
employed in the treaty with Wurtemburg, which was 
before the United States Supreme Court for construction 
in FredericJcson vs. Louisiana (33 How., 445), and the 
Court said : ' ' The cause of the treaty was that the citi- 
zens and subjects of each of the contracting powers were 
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or might be subject to onerous taxes upon property pos- 
sessed by them within the States of the other, by reason 
of their alienage ; and its purpose was to enable such 
persons to dispose of their property, paying such duties 
only as the inhabitants of the country where the prop- 
erty lies pay under like conditions." The proi)erty of 
the decedent within this jurisdiction (with the exception 
of an oil painting of small value) consisted of a sum of 
money deposited with a firm in this city, for which the 
decedent held their receipt bearing date March 1st, 1882, 
for $20,000, which, with the interest thereon, amounted 
to $31,223.56; and a sum of money deposited with a 
trust company here, which, with interest thereon, 
amounted to $11,115.75. It is claimed by appellant 
that no tax can be imposed upon the transfer of this 
property, because it is not property within this State 
under the decision of the General Term of this Depart- 
ment in the Matter of Phipps (77 Hun, 325, affirmed by 
the Court of Appeals, without opinion, 145 JST.Y., 641). 
It will be observed that as to the larger deposit it must 
have been continuously within this State from the day 
of the date of the receipt therefor referred to. There is 
no evidence how long the other fund has been on deposit 
with the trust company. It seems to me very clear un- 
der the decisions that where deposits of this character 
are habitually kept within this State, and thus are af- 
forded protection by this government, they should be 
subject to their just proportion of the tax. The Court 
of Appeals in Estate of Romaine (127 N.Y., 88) ex- 
pressly refers to deposits of similar character (see also 
Estate of MorejoUy Surr. Mss. Decs., 1891, p. 307; Es- 
tate of Bondon^ Surr. Mss. Decs., 1892, p. 115). The 
order appealed from is affirmed. [Arnold, S. Estate 
of Niccola Simoniy January, 1896.] 
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TRANSFER TAX — TREATY WITH FOREIGN NATIONS — CITI- 
ZENS OF GERMAN EMPIRE. 

This is an appeal from an order fixing the transfer 
tax on the estate of the decedent, who died intestate, in 
the City of New York, of which place he was a resident, 
on April 10, 1892. The appellants are his two nephews, 
who are citizens of Wurtembnrg, and each of whom be- 
came entitled to one-fourth of his real estate as heirs at 
law. The claim made by them on this appeal is that 
the interest in the decedent's real estate which passed 
to them is exempt from succession tax by virtue of the 
provisions of the treaty entered into between the King- 
dom of Wurtemburg and the Government of the United 
States in the year 1854. Held: That the said provi- 
sions had been superseded by the convention between 
the United States and his Majesty the Emperor of Ger-^ 
many, King of Prussia, in the name of the German Em- 
pire, agreed upon, entitled ^*a convention respecting 
consuls and trademarks," which was concluded Decem- 
ber 11th, 1871 ; ratifications were exchanged at Berlin 
April 29th, 1872, and it was proclaimed June 1st, 1872. 
Under article X of this convention is to be found the 
following provisions : ' ^ In all successions to inheritances 
citizens of each of the contracting parties shall pay to 
the country of the other such duties only as they would 
be liable to pay if they were citizens of the country in 
which the property is situated or the judicial adminis- 
tration of the same may be exercised." This provision 
would seem to have superseded that of the Wurtemburg 
treaty of 1844, relied on by the appellants here. The 
order appealed from is affirmed. [Opinion by Arnold, 
S. Estate of John Strobel, January, 1896.] 
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SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

COMPLAINT — BILL OF PARTICULARS — ITEMS OF AN AC- 
COUNT — DETAILS OF CLAIMS. 

The complaint was dismissed at the trial because it 
did not, in my opinion, state facts sufficient to consti- 
tute a cause of action, and plaintiflE has appealed. The 
latter seeks to incorporate into the case on appeal ' ' a 
copy of the account existing between the estate of Fran- 
cis Spies, deceased, and the defendant, Heinrich Mich- 
elsen, from the first day of January, 1893 (the day of 
the last previous accounting between the said Francis 
Spies, deceased, and the said defendant), to the 21st day 
of June, 1893," served in pursuance of a demand there- 
for by the defendant's attorney, and which the defend- 
ant, by proposed amendments, seeks to eliminate from 
plaintiff's proposed case. It is urged by plaintiff that 
" the bill of particulars is regarded as being incorporated 
into the complaint ; the two are read together as if they 
constituted a complaint consisting of a statement of the 
cause of action, with particulars, and are deemed the 
complaint ; ' ' but the authorities do not favor the posi- 
tion contended for. The Code contemplates two kinds 
of bills of particulars, the first relating to ' ' the items of 
an account ' ' alleged in a pleading ; the second to mat- 
ters constituting any other form of claim (Code of CivU. 
Procedure, section 531 : Dowdney vs. Volkening^ 37 Su- 
perior Ct. Rep.; 5 Jones & Sp., 313, 316). The copy 
g,ccount in the case at bar comes clearly within the first 
class of cases, and is therefore subject to the rules appli- 
cable to a bill of particulars. It is not the office of- a 
bill of particulars to state the grounds upon which the 
plaintiff claims to recover, but only to point out the 
items and particulars embraced in his claim, in order to 



N. Y. MONTHLY LAW RECORD, JANUARY. 27 

identify them {Seaman v. LoWj 17 Superior Ct. Eep., 
4 Bosw., 337). A party cannot plead or answer to a bill 
of particulars which forms no part of the record {Kress 
V. Seligman^ 8 Barb., 439). '' The facts that would en- 
title a party to judgment must be stated in the plead- 
ing ; the details of the claim are to be stated in the bill 
of particulars " (per Ingraham, J., in Arrow SieamsMp 
Co. V. Bennett, 23 Civ. Pro., 234, 237; 26 N. Y. Supp., 
948, 949); and where the sole question determined by 
the judgment is that the pleading demurred to does or 
does not state facts sufficient to constitute a cause of ac- 
tion, the addition to the record of any paper other thati 
the pleadings, the demurrer and the judgment is" unnec- 
essary {Arrow Steamship Co. v. Bennett^ supra; see 
Kreiss v. Seligmany supra). It would seem to follow 
from these views that the copy account in the present 
case forms no part of the complaint, and since it was not 
put in evidence, it forms no part of the record ; hence 
the defendant's proposed amendments, numbered 2, 3 
and 5 respectively, should be allowed. All other pro- 
posed amendments contested by plaintiff's counsel are 
allowed. Case and exceptions settled and ordered on 
file. [Giegerich, J. Spies vs. Michelsen, January, 
1896.]. 

TEMPORARY RECEIVER OF CORPORATION — CONTINUING 
BUSINESS BY LEAVE OF THE COURT— MANU- 
FACTURING STOCK ON HAND — STATEMENT 
OF THE CONDITION OF THE ASSETS. 

I do not believe it was intended that the temporary 
receiver should have general power to carry on the busi- 
ness in which the insolvent corporation was engaged. 
The main purpose of the order granting him leave to 
continue the business was in order to enable him to 
work off existing stock and to fill existing contracts. It 
is'not one of the objects of a receivership of an insolvent 
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corporation to carry on the business at the hazard of the 
creditors except in so far as it may prudently be done 
to complete the manufacture of stock on hand which 
wouid be of little value unless worked up, or in other 
exceptional cases where it is obviously proper for the 
purpose of securing the best results in liquidating the 
assets. The petitioner may, therefore, take an order 
limiting the right of the receiver to enter into any con - 
tracts not affecting the stock on hand after a date to be 
specified in the order ; also requiring him to file a state- 
ment under oath showing what contracts are now out- 
standing, the condition of the assets, the liabilities he 
has incurred and the expenses of the business. Notice 
the order for settlement, [Truax, J. In Re Briggs 
Barrel Company^ January, 1896.] 

PROTECTIVE UNIONS — BIGHTS AND DUTIES OF OFFICERS 

AND MEMBERS THEREOF UNDER BY-LAWS — IN- 

JUNCTION IN SUCH CASES. 

The defendant has the right, and in fact-it is its duty 
under its by-laws, to inform all its members that a man- 
ager owes one of its members a sum of money for wages, 
and plaintiff and other members of his orchestra are 
bound by that by-law, because he and they are members 
of the defendant. The defendant also has the right un- 
der its by-laws to try a member on charges. That right 
should not be interfered with. The injunction in the 
case prevents defendant from exercising that right. 
The defendant, however, has no right to '''order out " 
members of plaintiff's orchestra. An injunction may 
issue restraining the defendant, its agents and servants, 
from ''ordering out" plaintiff's orchestra, or any of 
the members thereof. Undertaking, $500. Order to 
be settled on notice. [Truax, J. Joyce vs. Musical 
Mutual Protective TJnion^ January, 1896.] 
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STAY OF EXECUTION ON APPEAL — SERVICE OF UNDER- 
TAKING ON ATTORNEY — CODE §3051. 

Motion for stay of execution pending appeal . Held: 
lu order to stay execution defendant should have served 
copy undertaking with notice of appeal (Code, 3051). 
It is not enough that undertaking was delivered to clerk 
(Code, 3051). The defendant can obtain the relief asked 
for without applying to the Court upon complying with 
the last sentence of sec. 3051 of the Code. Motion de- 
nied, [Truax, J. ColUgan vs. WorJcingmani^s Co- 
operative Assn. of U. Ins. League of N. F., January, 
1896.] 

AMENDMENT OF PLEADING AFTER JUDGMENT — CODE 
§723 — VACATION OF JUDGMENT AFTER AP- 
PEAL — LIABILITY OF STOCKHOLDERS IN 
CORPORATIONS — COMPLAINT IN 
SUCH CASES. 

This is a motion made on the part of the plaintiffs in 
each of the above actions for leave to serve an amended 
complaint, and, to that end, that the judgments hereto- 
fore entered therein be vacated. The actions have been 
brought by the plaintiffs, as creditors of a corporation, 
against the defendants, as stockholders, to enforce the 
liability prescribed by statute for a failure to iile a cer- 
tificate that the capital stock of the corporation had 
been fully paid. The only allegation which the com- 
plaints contain on this subject is one which states the 
failure to make and file such a certificate. A complaint 
in all respects similar to these has been held by the 
General Term of this Court to be insufficient, in that a 
further allegation should have been made to the effect 
that the stock had not been issued for propei*ty at its 
value ; and this further allegation was deemed neces- 
sary in view of the fact that where stock is so issued 
the filing of a certificate is unnecessary {Rowell vs. 
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Lamhert^ 66 Hun, 4). In other words, the Court has 
held that the plaintiff, as a part of his cause of action, 

.must negative the exception to the general rule. In the 
actions in which this motion is made trials have been 
had at Circuit, and the complaints dismissed on the 
ground above stated, and upon appeals to the General 
Term the judgments of dismissal have been affirmed. 
Appeals in turn have been taken from these judgments 
of affirmance to the Court of Appeals, where the same 
are now pending, as yet unheard. The plaintiffs claim 
that at the time of the trials it was their belief, shared 
in by the profession generally, that amendments of their 
pleadings so radical in their character would not be al- 
lowed by the Court, and it was not until the Court of 
Appeals had rendered its decision in the case of Deyo 

* vs. Morse (144 N. Y., 216) that they were in a position 
to move to amend with the slightest expectation of gucr 
cess. This may be sufficient to free them from imputa- 
tion of laches in failing to make this motion before, but 
the question still remains whether in such cases as these 
it is within the bounds of a reasonable discretion, to 
which motions of this kind are always addressed, to 
sanction an amendment to a pleading which from the 
necessity of the case requires the Court also to vacate a 
valid judgment and to nullify the act of the Appellate 
Court which has affirmed it. I do not think that it is. 
The due administration of justice, and therefore the in- 
terest of the community at large, depends upon the 
finality of judicial acts. An orderly method of review- 
ing or vacating judgments and orders for error or fraud 
has been very properly provided, but beyond exercising 
that power in the manner prescribed by law I do not 
think that it is either safe or reasonable to go. By sec- 
tion 723 of the Code of Civil Procedure very ample 
power is vested in the Court in furtherance of justice to 
amend any pleading, either before or after judgment, in 
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the cases therein mentioned ; but the context of the sec- 
tion would seem to show that where such an amendment 
is sanctioned after judgment, its object is to sustain the 
judgment by the amendment, whereas the effect of grant- 
ing the amendment asked for here is to compel the va- 
cating and setting aside of judgments, which, for the 
purposes of this motion at least, must be considered as 
entirely regular and proper upon the complaints as they 
now stand. If this motion should be granted, a prece- 
dent would be established which ^^ould enable parties 
after being defeated upon the theory on which their 
actions were brought, to frame their complaints anew 
upon some other theory, and again carry the defendant 
through new trials and further appeals. Such a result 
as this would work an injury to the public much greater 
than the individual hardship suffered by a few litigants 
who find themselves in the situation held by these plain- 
tiffs. In view of these considerations, I have come to 
the conclusion that it would be an abuse of discretion 
on my part to allow the amendments asked for in the 
present condition of these cases, and that the motion 
should therefore be denied. Motion denied, with $10 
costs: [Beekman, J. Rowell vs. Lambert; Same vs. 
Tuck; Same vs. Winston^ January, 1896.] 

CONTINUANCE OF INJUNCTION AFTER JUDGMENT AND 

APPEAL. 

The judgment is the final adjudication of the trial 
Court, determines the rights of the parties, and should 
not contain any provision as to stay or continuance of 
injunction. An order for a stay or continuing the in- 
junction pending appeal may be made by another Judge, 
who did not pass upon the rights of the parties on the 
trial, and should be contained in a separate order. The 
clerk will insert the amount of costs in the judgment 
when the costs are taxed. [Russell, J. Maher vs. 
Oarry^ January, 1896.] 
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ALIMONY — ABANDONMENT BY THE WIFE. 

A careful reading of the papers submitted on this mo- 
tion convinces me that the plaintiff herself is the cause 
of all the trouble between herself and the defendant, 
and that to give her alimony and counsel fee would be 
to encourage her in continuing her unwifely conduct. 
She, without cause, and simply to gratify her own will- 
ful caprice, abandoned the defendant. She left the 
home that her husband had provided for her, and for 
that reason her motion for alimony and counsel fee 
should not be granted. Motion denied, without costs. 
Truax, J. Bnrchell vs. Burchell^ January, 1896.] 

FORM OF JUDGMENT OF DIVORCE — EXCEPTIONS TO REF- 
EREE'S FINDINGS — HOW REVIEWED. 

Prepare and submit for signature a final judgment 
entitled at Special Term reciting the report of the ref- 
eree, his direction for judgment and the notice of mo- 
tion and proof of service of the same. In a contested 
action for a divorce, which has been referred, it is not 
proper for the Court to confirm or set aside the report 
of the referee. His rulings can be reviewed only on ap- 
peal. The original order of reference and consent must 
also be submitted. [Beekman, J. Luydig vs. Luydig, 
January, 1896.] 

MOTION TO VACATE ATTACHMENT ON ORIGINAL PAPERS. 

— NO ADDITIONAL FACTS CAN BE CONSIDERED — 

WHEN SECOND ATTACHMENT IS PROPER. 

I understand the law to be settled that upon a motion 
on the original papers to vacate an attachment, the plain- 
tiff must abide the case presented when he got the war- 
rant. He may not uphold it by new facts, whether in- 
troduced by amendment or additional affidavits (Van 
Brunt, P. J., in Ladenhurg vs. BanTc^ 87 Hun, 269, 274, 



N. Y. MONTHLY LAW RECORD, JANUARY. 83 

and authorities cited) — a position unchallenged by the 
Court of Appeals (148 N.Y., 202). Nor is the rule con- 
fined to motions by a subsequent lienor {Smith vs. Ar- 
nold, 33 Hun, 484, 487; Kahle vs. Muller, 57 Hun, 144, 
145; Tates vs. North, 44 N.Y., 271, 274). The plain- 
tiff presents- a meritorious claim, against a debtor who 
has absconded and has disposed of his property to de- 
fraud creditors ; and they should have the appropriate 
process essential to their security. A second attach- 
ment, in apprehension of the nullity of the first, is con- 
ducive to justice and warranted by authority (3 Ency. 
of Pleading and Practice, p. 54 ; Majorieta v. Saenz, 80 
N. Y., 547, 551; Kibhe vs. Wettore, 31 Hun, 424, 426). 
Warrant signed. [Pryor, J. Honetto vs. Chardon, etc., 
January, 1896.] 

REVIEW OF ASSESSMENT FOR LOCAL TAXATION — CERTIO- 
RARI — ^DOMESTIC CORPORATION. 

Respondent, in answer to the petition of the Receiver 
of Taxes, states that it has no capital invested in busi- 
ness within the State of New York ; that its property 
consists of mines and machinery in Argentine, South 
America ; that for the past year it has suspended busi- 
ness, earning nothing, and that its debts now exceed its 
assets. Respondent is a domestic corporation, having 
its principal office in the City of New York, at No. 38 
Broad street, which is denied. by deponent. See, also, 
verified return of respondent to the Commissioners of 
Taxes, on which it was assessed. By sec. 6, art. I. title 
2, chap. 12, part 1, R. S., ''all the personal estate of 
every corporation liable to taxation of its capital shall 
be assessed in the town or ward where the principal 
office or place for transacting the financial concerns of 
the company shall be." Respondent was taxed on a 
valuation of $30,000, the amount of the machinery rep- 
resented by, stock; $90,000, the value of the mines in 



34 N. Y. MONTHLY LAW RECORD, JANUARY. 

Argentine Republic, is not taxed. The jurisdiction of 
the Court is not denied. The fact that the Company has 
debts in excess of its assets cannot now be brought into 
question in this proceeding. If the respondent felt itself 
aggrieved, it should have availed itself of its remedy by 
certiorari. The question of the amount or validity of 
the tax cannot be considered here (35 How. Pr., 126). 
Order granted. [Truax, J. Austen^ Recewer of Taxes^ 
vs. Oeneral Sarmiento Mining & Milling Co.^ January, 
1896.] 

PLEADING — COEPORATION — TIME OF FILING ANNUAL 
REPORT — LIABILITY OF DIRECTORS — ALLE- 
GATIONS IN COMPLAINT. 

Demurrer to complaint in an action to enforce per- 
sonal liability of director. Held : The averment in the 
complaint that the defendant, during the period men- 
tioned, ''was a director of Mercury Publishing Com- 
pany" sufficiently charges the fact. It Imparts elec- 
tion, acceptance and action. Although the corporation 
was not organized until July, 1894, it was still the duty 
of the directors to file the annual statement in the month 
of January as required by section 30 of the Stock Cor- 
poration law. To hold that at least a year must have 
elapsed since the incorporation before this duty arises, 
would be to insert a qualification in the statute not 
placed there by the Legislature. The words '^annually 
during the month of January, ' ' contained in the section, 
do not mean after a year in that month, but during that 
month in each year. Demurrer overruled, with costs, 
with leave to answer in twenty days on payment of 
costs. [Beekman, J. Mice Kendall Go, vs. Cauldwell^ 
January, 1896.] 
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DEMURRER TO COMPLAINT — MISJOINDER OF PARTIES 
DEFENDANT — INCAPACITY OF JOINT DEFEND- 
ANTS — CAUSE OF ACTION. 

The plaintiff loaned the firm of L. Waterbury & Co. 
$100,000, and received therefor a promissory note which 
was made under the firm name. The defendants, two 
of whom are corporations, are alleged to have been con- 
stituents of the copartnership and as such are jointly 
sued upon the obligation. The defendant Eliza Wall 
demurs to the complaint on the ground of insufficiency, 
and claims that she is not liable for the debt because of 
the illegality of the copartnership arising out of the 
incapacity of the corporate members to enter into such 
a relation. Assuming, for the purposes of argument, 
that the plea of ultra vires could, under the circum- 
stances, be successfully maintained by the corporations 
themselves, which may well be doubted, I think it is 
entirely clear that the demurrant cannot raise the ques- 
tion, and that as to her the complaint sets forth a cause 
of action. She has obtained a share of the benefits flow- 
ing from the transaction with the plaintiff and has con- 
tracted to pay the obligation under which such benefits 
have been obtained. Having capacity to contract her- 
self, the incapacity of one or more of those with whom 
she has attempted to associate herself in the transaction 
is not available to her as a defense, especially as she was 
a party to the alleged wrongful act on which the claim 
of invalidity is predicated. As well might it be urged 
that all of the members of a copartnership can escape 
liability for the firm's debts because one of the parties 
to the copartnership agreement was an infant. The 
demurrer is overruled, with costs, with leave to the de- 
fendant to answer in twenty days on payment of costs. 
[Beekman, J. National Bank of the Republic vs. Wa- 
terbury et al^^ January, 1896.] 
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FORM OF ACTION — PLEADING — CODE § 549 — CONVERSION 

OF MONEY. 

The plaintiff 's intestate employed the defendant, an 
attorney, to draw a deed to one Haas, and authorized 
him to deliver it to the grantee upon receiving the con- 
sideration money, $3,255. The defendant drew the 
deed, delivered it, received the money and paid over 
$3,026, leaving $229 unaccounted for. The action is to 
recover this balance. The jury awarded the plaintiflf 
$200. 62, allowing the defendant for his services the dif- 
ference between that sum and the $229. The defendant 
objects that the action is in trover, and cannot be main- 
tained in that form, there being no title in the plaintiflt 
to specific property, upon the theory that conversion will 
only lie for specific moneys, and not where the defend* 
ant may redeem himself by handing over an equal 
amount (Abbott, C. J., in Ottom vs. Butler^ 5 Barn. & 
Aid., 652). The defendant also claims that in order to 
maintain trover against an attorney who has come right- 
fully into the possession of money belonging to his cli- 
ent, upon which he has a lien for services and disburse- 
ments, it must be first shown that the attorney has been 
paid the amount due him, or that that amount has been 
tendered to him {Gunning vs. Quinn, 81 Hun, 522), and 
that the action should have been brought for money had 
and received or for an accounting (citing Bank vs. Todd, 
52 N. Y., 487; In re Knapp, 85 id., 284; Ward vs. 
Craig, 87 id., 560). Held: The gist of the complaint is 
that the moneys received by the defendant were received 
by him in a fiduciary capacity as attorney for the plain- 
tiff's intestate, and that he refused to pay over to said 
intestate the balance claimed. Such form of action 
under our present practice is ex delicto (Code, sec. 549). 
True, the complaint charges that the defendant '' wrong- 
fully converted to his own use" the balance claimed. 
Under our system of procedure a plaintiff's right of 
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recovery depends not upon the name he gives his action 
or the classification to which he subjects it, but upon 
whether on the facts exhibited he is entitled to any legal 
redress. With us all suits are special actions on the 
case ; and if the facts show a right to relief the plaintiff 
will not be turned out of Court because of technical 
error in scientific nomenclature {Johnson vs. Oirdwood^ 
7 Misc., at p. 652, aff'd 143 N.Y., 660). The words 
"wrongfully converted" were therefore unnecessary to 
a statement of the plaintiff's cause of action, and may 
be disregarded as surplusage. For these reasons the ob- 
jection to the form of the action was not well taken, and 
the motion for a new trial must be denied. [McAdam, 
J. Vidal^ Adm^x^ <6c., vs. Reilly^ January, 1896.] 

SUBSTITUTION OF INDEMNITORS OF SHERIFF AS DEFEND- 
ANTS — SEVERAL ATTACHMENTS-r-CODE § 1424. 

This is a motion made by the defendant to have the 
indemnitors on certain bonds given to the Sheriff upon a 
levy upon property substituted as defendants in the 
place of the Sheriff. The motion is opposed by the 
plaintiff and the indemnitors, and they refer me to the 
case of Hayes vs. Davidson (98 N.Y., page 19) as an 
authority for their contention . that the indemnitors 
should not be substituted. Section 1421 of the Code 
was amended after the decision of the Court of Appeals 
in Hayes against Davidson so as to meet the suggestion 
made by the Court in that case. * * * * This 
amendment allows the Court to make an order of substi- 
tution in cases where successive levies have been made. 
Under section 1424, if the indemnity given relates to a 
part only of the property, the Court may in a proper 
case direct that the action be divided into two actions ; 
that the indemnitors be substituted as defendants in 
one, without affecting the other, and that the contro- 
versy in each action be limited to that part of the prop- 
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erty in respect of which it is to be continued. As near 
as I can make out from the papers, the first levy was 
made under the Claflin Co. executions ; and the other 
levies were not in fact made on the property, but were, 
rather, levies on the proceeds of the property in excess 
of the Claflin judgments, if there were any such pro- 
ceeds. I think, under the decision of Carter vs. Bowe 
(47 Hun, 628), that this motion should not be granted 
against any of the indemnitors except the indemnitors 
given on behalf of the Claflin executions. The Q-eneral 
Term of this Department held, in the case last above 
cited, that no substitution can be made where there have 
been several successive seizures, and there are no facts 
which indicate with reasonable certainty the property 
seized under the process for which the petitioner became 
a party to the bond of indemnity. It is true that the 
application in that case was made by the indemnitor ; 
but I cannot see that that fact makes any difference in 
law. If the motion were granted in this case, each of 
the defendant indemnitors would be liable for the whole 
amount of the judgment, if any should be recovered 
against them ; whereas, they did not indemnify for the 
taking of all of the property the taking of which consti- 
tutes the plaintiff's cause of action. Motion is granted 
as to the indemnitors on the Claflin executions, wiih $50 
costs to the Sheriff's attorney, and denied as to the oth- 
ers, without costs. [Opinion by Truax, J. Corn vs. 
Tamsen^ Sheriffs <ftc., January, 1896.]- 

TRIALS AT SPECIAL TERMS — AMENDMENTS TO SPECIAL 

RULE IX. 

The Justices of the Appellate Division of the Supreme 
Court in the First Department do hereby amend Eule 
IX of the Eules for the Eegulation of the Special Terms 
of the Supreme Court in the First Judicial District and 
to establish the calendar practice therein, so that the 
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same shall read as follows : '' The special deputy clerk 
assigned to Part III of the Special Term shall each week 
make n p a calendar of cases from the general calendar 
for trial at Special Term^ which calendar shall be pub- 
lished at least two days before the same is called. This 
calendar will be called by the Justice of the Court 
assigned to the Special Term, Part IV, on Friday of 
each week at 2 o'clock P. M., unless another day is spec- 
ially fixed by him to call such calendar. Causes on such 
calendar may be set down for trial on any day in the 
week following. In case it should appear, upon the call 
of the calendar on Friday, that the number of cases set 
down for trial on the following week will not be suffi- 
cient to occupy the available time of all the Special 
Terms of the Court assigned to the trial of equity 
causes^ the Justice of the Supreme Court assigned to 
the Special Term, Part IV, shall order a calendar of 
cases from the general calendar to be made up and 
to be called upon Wednesday morning following at 10 
o'clock. 

'' Upon the call of such calendar, cases may be set 
down for any day of the week in which the calendar 
is so called, or for the succeeding week. 

'' When a case thus set down upon any Friday or 
Wednesday for trial appears upon the day calendar, it 
must be tried or go to the foot of the general calendar, 
unless it appears by affidavit to the satisfaction of the 
Court calling the day calendar that in consequence of 
the happening of any event since the cause was so set 
down for trial the trial cannot with justice to one of the 
parties proceed ; the Court may then by order set the 
case down for trial on another day in the same week, or 
place the case on the Friday calendar. 

' ^ In a case upon the day calendar for trial where it 
shall appear to the Court by affidavit that counsel who 
is to try the case is to argue a cause upon the day cal- 
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endar of the Supreme Court of the United States, or 
upon the day calendar of the Court of Appeals of the 
State of New York, or upon the day calendar of any 
Appellate Division of the Supreme Court, or is actually 
engaged in the trial of a case in a Court of record in the 
City of New York or in the City of Brooklyn, the case 
shall be passed for the day, or until such argument or 
trial is concluded, unless the trial in which the counsel 
is engaged is a protracted one. In no other event shall 
a case upon the day calendar he passed for the day.^^ 
The amendment shall take effect on the 27th day of 
February, 1896. 

4 

MOTION CALEISTDAR AT TRIAL TERMS, PART II. — SPECIAL 

RULE. 

A calendar of motions will be made up on the first 
day of term and each day thereafter in Trial Term, Part 
II. It is requested that notes of issue be filed with the 
clerk of Part II. at or before 10 o'clock A. M. of the 
return day of the motion, [New Rule. J. F. Daly and 
John J. Freedman, J J. February, 1896.] 

NO EXTRA ALLOWANCE IN DIVORCE CASES. 

In an action for divorce on the confirmation of the 
referee's report and application for the decree of divorce, 
the counsel for plaintiff asked for extra allowance. 
Held : That the Court has no power to grant an extra 
allowance in cases of this kind. [Truax, J. Bogart vs. 
Bogart, February, 1896.] 

DISCONTINUANCE — EXTRA ALLOWANCE TO DEFENDANT. 

I think that the defendant is entitled to have extra 
allowance in this case imposed as one of the conditions 
upon granting the plaintiff leave to discontinue. It was 
held in Coffin vs. Coke (4 Hun, 616), by the General 
Term of this department, that in difficult and extraordi- 
nary cases an additional allowance may be made where 
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the plaintiflf discontinues the action before trial, on pay- 
ment of costs. That this is a difficult and extraordinary 
action is, I think, shown by the decision of the Court of 
Appeals in Marshall vs. Sherman (Combined Official 
Series, No. 138, p. 9). That case reversed the previous 
ruling of the General Term of the Third department in 
respect of the provision of the Constitution and laws of 
the State of Kansas under which this action is brought 
against the defendant to enforce his liability as a stock- 
holder of a corporation created under the laws of that 
State. The affidavit read on the part of the defendant 
also shows that the defendant's attorneys have made a 
thorough examination of the law and facts of the case, 
and, under these circumstances, it is quite apparent that 
the mere taxable costs of the action would afford them 
no compensation. The amount involved in this case is 
$14,500, and I think that the defendants are fairly enti- 
tled to an allowance of three per cent, upon that sum. 
[Lawrence, J. Western National Bank vs. Bull^ Feb- 
ruary, 1896.] 

ASSESSMENT FOR TAXATION — LIABILITY OF CORPORATION 

AFTER CONSOLIDATION. 

Respondent, a domestic corporation, having its prin- 
<5ipal office or place of business in the City of New 
York, states in its affidavit that on the second Monday 
of January, 1894, this estate consisted of real estate and 
outstanding accounts, money in bank, amounting to 
$15,000; that it owed $85,000; that on January 23d, 
1895, it was consolidated with the New York Heat, 
Light and Power Co., pursuant to statute. The juris- 
diction of the Court is not denied, and it is now too late 
to raise the question that the assets of the respondent 
then consisted of real estate, or that its debts exceeded 
its assets. Such proceedings should have been raised 
before the Tax Commissioners and on certiorari. The fact 
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that on January 23d, 1895, respondent was consolidated 
with the New York Heat, Light and Power Co. and 
that it has no assets now does not impair the rights of 
creditors. Under the Revised Statutes, in cases of con« 
solidation, the new corporation succeeds to the obliga- 
tions of the old corporation, and no suit, action or other 
proceeding then pending before any Court or tribunal, 
in which such corporation is a party, shall be deemed to 
have abated or discontinued by reason of such consoli- 
dation. The proceeding in question is predicated upon 
the action of the Tax Commissioners on the second Mon- 
day of January, 1894. The taxable status of persons 
and property becomes fixed on the second Monday of 
January {Matter of Bahcock^ 115 N. Y., 458). Order 
granted. [Truax, J. Austen^ as Receiver of Taxes ^y^. 
Eax^elsior Steam Power Co., January, 1896.] 

PREFERRED CALENDAR — RECEIVER'S ACTION — ^EXTRANE- 
OUS FACTS — PREFERENCE DISCRETIONARY — 

CODE § 791, § 793, 

This action is prosecuted by the receiver of the plain- 
tiff corporation appointed after suit brought, although 
not substituted as plaintiff. It is entitled to preference. 
The Code gives a preference to actions in which the sole 
plaintiff or sole defendant is a receiver, and the case ia 
evidently within the intention of the statute. Although 
the preference cannot be claimed under the particular 
provision mentioned (sub. 5 of section 791), it may be 
under the subsequent provision when the right to a. 
preference depends upon facts which do not appear in 
the pleadings (section 793). An affidavit is presented 
and the practice prescribed has been followed. The 
granting of the preference asked is discretionary {Smith 
vs. Keepers J 5 Civ. Pro., 66). Motion for preference 
granted, no costs. [Daly, J. American Ormonde Cycle 
Co. vs. Cohn, et al.y February, 1896.] 
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PBEFEBBED CAUSES — SEBVIOE OF NOTICE — RULE XI. 

Motion to place cause on preferred calendar under 
Rule XI. Held : The cause cannot have preference, as 
the notice of application therefor was not served with 
the notice of trial, but afterwards {Fox vs. Quin^ 12 
N. T. Suppl., 725). Motion denied, with $10 costs to 
abide event. [Daly, J. Omigelmann vs. WehlCj et al.j 
exectUorSy February, 1896.] 

PREFERRED OALENDAB — EXECUTORS AND TRUSTEES AS 

PARTIES. 

The plaintiffs sue upon a lease of real property exe- 
cuted by them ^* as executors and trustees," and sue by 
that title. They are not, therefore, within the prefer- 
ence accorded by statute where " executors " are sole 
parties plaintiff or defendant. The complaint alleges 
that the demised property was devised to them "as 
executors and trustees," in trust for certain lives, but 
for not longer than three years, with power to make the 
lease sued upon. The lease was therefore undoubtedly 
made by them as trustees, such an act not being part of 
the ordinary duties nor within the ordinary powers of 
executors, and the action is necessarily by trustees to 
enforce a contract made in that capacity. The statute 
gives no preference to actions by trustees, and the rea- 
sons for preference in favor of executors do not apply 
to such actions. It also appears that the defendants, 
JuiUard and Cannon, as receivers of the lessees, have 
brought an action in equity to determine the ownership 
of the demised property, claiming that it is partnership 
property of the firm of which the defendant and the 
plaintiffs' testator were members; and it is manifest 
that such action should be first tried. The motion for a 
preference is denied; no costs. [Daly, J. Hwrst^ et 
al.j as executors and trustees ^ <fec., vs. Jaffray^ et al.^ 
February, 1896.] 
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PBEPEBKED CAJiENDAB — TRIAL OF COUNTERCLAIM — SEP- 
ARATE TRIALS — CODE § 794. 

The trial of the plaintifl's cause of action for rent 
under the written lease must be deferred until the 
defendant's counterclaim for reformation of the written 
instrument is disposed of at Special Term by trial of the 
equitable issue raised by the reply {Colmll vs. CTivJbb^ 
14 SuppL, 717; 20 Civ. Pro., 352, affirming 26 Abb., 
372, and 14 Suppl., 433 ; Post vs. Moran, 10 Daly, 502). 
The Code provides that where defendant interposes a 
counterclaim and thereupon demands an affirmative 
judgment against the plaintiff, the mode of trial of an 
issue of fact arising thereon is the same as if it arose in 
an action brought by the defendant against the plaintiff 
for the cause of action stated in the counterclaim and 
demanding the same judgment (Code, sec. 974). Motion 
for preference on the Trial Term calendar denied, with 
leave to renew after the trial of the counterclaim. [Daly, 
J. Story vs. lAmngston^ February, 1896.] 

PREFERRED OALEISTDAR — LACHES — PREMATURE 

APPLICATION. 

Preference is claimed by the plaintiff because the 
action was originally brought against the Sheriff in his 
official capacity. The claim is resisted on the ground of 
laches, in that the issue was joined in June, 1895, and 
the cause was not noticed for trial unti] this month (Feb- 
ruary, 1896), when it was noticed for the March term. 
I find that the motion is premature, being brought on 
before the first Monday of the term for which the cause 
has been noticed for trial. It will be denied, with $10 
costs to defendants to abide event. [Daly, J. Quin- 
tana vs. SoTimer^ et al.^ February, 1896.] 
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INCREASE OP COUNTERCLAIM — REMOVAL PROM A DISTRICT 

COURT. 

This action was originally brought in one of the Dis- 
trict Courts of this city, and the defendant having set 
up a counterclaim in the sum of $250, an order for its 
removal to the Court of Common Pleas was made on the 
16th day of March, 1894, under the provisions of section 
1287 of the Consolidation act. Motion is now made for 
leave to increase the counterclaim of the defendant to 
the sum of $5,000. It would appear from the case of 
Ludvng vs. Minot (4 Daly, 481) that the General Term 
of the Court of Common Pleas has determined that the 
Court has power to grant such an amendment. But as 
the motion is addressed entirely to the discretion of the 
Court, and there is no reason given after this lapse of 
time why the counterclaim should be so largely increased, 
I think the motion should be denied, with costs to abide 
the event, ' [Lawrence, J. Katzenbach vs. McLeod^ 
February, 1896.] 

STRIKING OUT AMEISTDED ANSWER — CODE § 542 — SHAM 

ANSWER — COUNTERCLAIM — REPLY TO 

COUNTERCLAIM. 

The motion to strike out the amended answer served 
herein must be denied. First. Because it does not 
appear that at the time of making the motion a notice 
of trial had been served— and this is essential where the 
motion is made, as in this case, under section 542 of the 
Code of Civil Procedure. The plaintiff in such case 
does not show that he will lose the benefit of a term 
{Conquest vs. Barnes^ 16 Civil Pro., 268). Second. 
The amended answer is verified and sets up a counter- 
claim. Such an answer cannot be stricken out as sham 
{Briggs vs. Freedman^ 9 Civil Pro., 74). Third. The 
plaintiffs have accepted the amended answer and replied 
to it, and thus havs waived their right to object thereto. 
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Motion denied, with costs. [Lawrence, J. Hemsen vs. 
Bbyt, February, 1896.] 

rOBM OF ACTION — ^EQUITABLE BELIEF — CONVERSION OF 

MONEY. 

This action is brought by the plaintiff as the assignee 
of Solomon and Iser Bielack and Jaffe against the 
defendant, a city marshal, for an accounting, it being 
alleged that after the payment of the judgments which 
were recovered by HoUister & Co. against Solomon and 
Iser Bielack, and the costs in the actions heretofore men- 
tioned, a surplus remained in the hands of the defend- 
ant, a city marshal, amounting to the sum of four hun- 
dred and twenty-four and 80-100 dollars, which sum it 
is alleged that the plaintiff has demanded of the defend- 
ant, who has refused to pay the same. The cause was 
brought on to trial at the Special Term of this Court as 
an equity case. At the opening of the trial the defend- 
ant's counsel moved to dismiss the complaint on the 
ground that it did not present a case for equitable cog- 
nizance, but that it had narrowed down to an action for 
money had and received, or an action to recover from 
the defendant, as marshal of the city of New Tord, a 
certain sum of money, and was therefore purely an 
action at law. That motion having been denied, the 
parties presented their proofs, and at the close of the 
plaintiff's case the motion was renewed, and subse- 
quently upon the conclusion of the entire case. I have 
examined the briefs which counsel have submitted, and 
am of the opinion that the defendant is entitled to a 
judgment dismissing the complaint. It was held in the 
case of Bradley vs. Aldrich (40 N. T., 504) that if a 
party brings an equitable action, even though the same 
Court administers both systems of law and equity, the 
party must maintain his equitable action upon equitable 
grounds or fail, even though he may prove a good cause 
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of action at law on the trial. To the same effect are the 
cases of Mann vs. FaircMld (2 Keyes,p. 3), Dudley y^. 
TJie Congregation of St. Francis (138 N. T., p. 451), 
Hawe» vs. Dohhs (137 N. T., p. 465), and Ketcham vs. 
Depev) (81 Hun, p. 278). In the last case Mr. Justice 
Bumsey delivered an opinion in which the cases above 
cited are referred to and partially reviewed, which opin- 
ion was adopted by the General Term of the Fifth 
Department on affirming the judgment rendered at 
the Special Term. There the plaintiff had stated in 
his complaint the commission of continuous trespasses 
by the defendant upon the plaintiff's lands, which, if 
true, would have entitled him to equitable relief. On 
the trial, however, it was shown that but one single tres- 
pass had been committed for which the plaintiff would 
have had an adequate remedy at law. The complaint 
was therefore dismissed under the authority of the cases 
heretofore cited. In the case at bar, if the plaintiff has 
any cause of action upon the facts stated and proven, it 
is plainly for a money jndgment, baaed npon the omis- 
sion of the defendant to pay over money received by 
him in his official capacity. No case is presented for 
an accounting or for equitable relief. The amount to 
which the plaintiff conceives himself to be entitled is 
plainly stated in exact figures, and upon the authority 
of the foregoing cases it follows that the defendant is 
entitled to a judgment dismissing the complaint, with 
costs. [Lawrence, J. Enders vs. Sullivan^ February, 
1896.] 

SUPPLEMENTARY PROCEEDINGS — AMOUNT OF FINE FOB 

CONTEMPT. 

The motion to punish the defendant for contempt is 
granted. 

How can I assume that the whole judgment would 
have been collected if the defendant had appeared? A 
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reasonable fine will be imposed, but it does not follow as 
a matter of course that the fine should be for the amount 
of the judgment. [Lawrence, J. TUtUhaum vs. Losola^ 
February, 1896.] 

CHANGE OF VENUE — AFFIDAVIT OF WITNESSES 

NECESSARY. 

Motion to change venue from New York to Broome 
County. Held : In view of the fact that the defendant 
does not produce the aflSidavit of any of the witnesses 
whom he alleges will be material and necessary to estab- 
lish his defense in this action, I do not think that the 
motion to change the venue to Broome County should 
be granted. Motion denied, with costs. [Lawrence, J. 
Rheinstrom vs. Weir^ February, 1896.] 

ORDER EXTENDING TIME TO ANSWER — RULE 24, 

Motion to vacate an order extending time to answer : 
Held : Under rule 24 as amended, the aflSidavit to obtain 
an extension of time to answer should state the cause of 
acHon and the relief demanded in the complaint. The 
affidavit in question does not comply with the rule, and 
the order should be vacated, with leave to apply for a 
further extension on a further affidavit. [Lawrence, J. 
Kuhl vs. Ward, February, 1896.] 

TAXATION OF BUILDING AND MUTUAL LOAN ASSOCIATIONS 
— NOT EXEMPT AS CO-OPERATIVE LOAN 

ASSOCIATIONS. 

This is a proceeding to enforce payment of tax upon 
personal property against the defendant. The defend- 
ant was incorporated April 20, 1891, under the act of 
April 10, 1851, entitled '^ An Act for the incorporation 
of Building, Mutual Loan and Accumulating Fund As- 
sociations" (chap. 122, Laws 1851). The institution 
<3laims that it is exempt from taxation by the laws in 
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existence at the time it was incorporated, to wit, under 
chapter 689, Laws of 1892, known as the Banking law, 
being chapter 37 of the General Laws. There is noth- 
ing in the original act of 1861 providing that a corpora- 
tion formed thereunder shall be exempt from taxation. 
The defendant's contention, however, is that they are 
entitled to the benefits of the provision of article 6 of 
the Banking law above referred to relating to co-oper- 
ative loan associations. Section 191 of article 6 provides 
that ^^ all accumulations upon shares held by any per- 
son shall be exempt from execution and proceedings 
supplementary thereto to the amount of $600, and the 
corporation shaU be deemed an institution for savings, 
and not taxable under any corporation tax law which 
shall exempt savings banks or institutions for savings 
from taxation ; and no such corporation shall be liable 
to pay any tax upon its organization or as a condition 
thereof. '* This provision, however, is limited to the 
associations referred to in article 6, to wit, co-operative 
loan associations. Section 180, referring to these asso- 
ciations, provides that the certificate to be filed upon the 
incorporation of the company shall state ^ ' the name of 
the corporation, which shall contain as a part thereof 
the words ^ co-operative savings and loan association, ' ' ' 
&c. It does not appear that any such words were con- 
tained in the certificate of this incorporation. The 
defendant appears to me to be a corporation provided 
for by article 5 of the act aforesaid, which refers to 
"building and mutual loan corporations," and there is 
nothing in that article which designates building and 
mutual loan corporations as institutions for savings or 
exempting them from taxation. Indeed, there is a dis- 
tinction drawn in the two articles between the different 
corporations formed thereunder. As to the building 
and mutual loan corporations, by section 174 of the act 
aforesaid it is provided that there shall be an exemption 
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of the shares of the members and stockholders from sale 
on execution for debt to an extent not exceeding $600 in 
snch shares at their par value. The 191st section, as 
we have above seen, relating to co-operative loan associ- 
ations, in addition to the exemption from execution to 
the extent of $600, provides that the corporation shall 
not be taxable under any corporation tax law which 
exempts savings banks or institutions for savings from 
taxation. I do not think, therefore, that the defendant 
brings itself within the provision of the act on which it 
relies, and am of the opinion that as it is a building and 
mutual loan corporation, and not a co-operative loan 
association, it cannot successfully resist this application. 
Ordered accordingly. [Lawrence, J. Austen^ Receiver 
of Taxes y vs. Security Building Loan Mortgage Co.^ 
February, 1896.] 

BE-ABGTJMENT OF MOTION — LEAVE TO RENEW MOTION — 

NEW MATTER. 

This is a motion to modify an order heretofore made 
by Mr. Justice Pryor. It was contended on the argu- 
ment that the Court did not have power to vacate or 
modify the order above mentioned. It was held in Hall 
vs. Errvmons (2 Sweeney, 396) that a motion cannot be 
renewed upon the same or substantially the same facts 
without leave of the Court for that purpose obtained. 
It was said, however, by the Court of Appeals in Biggs 
vs. PurseU (74 N. T., 381) that while the better mode 
of proceeding is to apply to the Court for leave to renew 
the motion, by hearing the motion and granting the 
release, the Court did in fact give such permission, and 
that its order is not vitiated by the circumstance that 
the permission was not separately or preliminarily ob- 
tained. This motion is brought up on the order to 
show cause, granted by Mr. Justice Pryor, which order 
to show cause contains the provision that the merits of 
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the said application shall be argued as fully as though 
the same had not been argued and submitted to him. 
That is equivalent to granting leave to reargue the 
motion. It is, however, well settled that on a reargu- 
ment the Court will not vacate or modify the order upon 
substantially the same state of facts as those upon which 
the order sought to be modified was decided. Orderly 
practice requires th'Bt an appeal should be taken. I 
have gone through the voluminous papers submitted, 
including the brief of the counsel, and I cannot ascer- 
tain that any new facts have been presented to me. By 
^ ' new facts ' ' I mean facts that would have caused the 
Judge who made the order to make a different order. 
On the papers presented, considering the matter as a 
new one, I have come to the conclusion that the motion 
must be denied. [Truax, J. In re Hallheimery Febru- 
ary, 1896.] 

TJNDERTAKIKG BY SURETY COMPANY — CODE § 811 — AP- 
PROVAL BY A JUDGE. 

Under the provisions of section 811 of the Code, as 
amended in 1895, an undertaking executed by a surety 
company is equivalent to one executed by two sureties. 
And it is not necessary, in the first instance, that it 
should be approved by a Justice of this Court. Motion 
denied, with $10 costs. [Andrews, J. Tobey vs. Mc- 
Dermott^ February, 1896.] 

PAPERS ON APPEAL FROM TAXATION OF COSTS. 

It is undoubtedly true that on an appeal from the 
clerk's taxation only aflSidavits and papers which were 
before the clerk can be used. This would lead not only 
to the shutting out of the defendant's affidavits, but 
also those of the plaintiff. [Lawrence, J. Evans vs. 
Silberman, February, 1396.] 
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JURY TRIALS IN EQUITY ACTIONS — SETTLEMENT OE ISSUES 

— RULE 31. 

Motion by plaintiff to have issues settled and tried by 
a jury under rule 81. The action was in equity to set 
aside a transfer of property to defendants by the de- 
ceased father of plaintiffs in his lifetime, and to cancel 
general releases given by the plaintiff to the defendants 
relating to plaintiff's portion in said property. The 
defendants opposed the motion, citing Cantoni vs. Fos- 
ter^ 12 Miscel. Repts., 843. Held: Neither the Consti- 
tution nor the statutes of this State provide that the 
issues which it is sought to have submitted to a jury 
shall be triable in that manner as matter of right. 
Many actions are brought, and are tried by the Court 
alone, in which are involved the questions whether a 
deed or other instrument has been obtained by fraud, 
undue influence or at a time when the maker was men- 
tally incompetent to execute the same. I am of the 
opinion that the results of such trials are more conso- 
nant with justice than are those of trials before a jury, 
and the motion will therefore be denied, with $10 costs 
to abide the event of the action. [Andrews, J. Hal- 
lor an vs. Morgan et aly February, 1896.] 

CONTRIBUTORY NEGLIGENCE — ^NON-SUIT. 

The action was for negligence. The plaintiff was non- 
suited on the trial and now moves for a new trial. Seld : 
In cases of negligence consisting of mere omissions of 
duty, where no affirmative fault, malfeasance or wrong 
is committed by or imputable to the defendant, it is 
essential to sustain a recovery to establish that the 
defendant owed some clear, specific legal duty to the 
party injured, and that the breach thereof was the prox- 
imate cause of the injury {OiUis vs. R. R. Co.^ 8 Am. 
Law. Beg., N. S., 729). The injury of which the plain- 
tiff complains was attributable to two causes : (1) The 
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folding doors intended to cover the stairway opening 
were, by the action of the sea, thrown down ; (2) the 
plaintiff by projecting his right foot under the rail and 
into the opening was stmck on that foot by the doors 
as they descended. The defendant was not bound to 
anticipate that the plaintiff would place his foot in that 
unusual position, and was not required to guard against 
any such contingency. The injury was obviously occa- 
sioned by the indiscretion of the plaintiff, and from a 
cause respecting which the defendant owed him no duty. 
If the plaintiff had been using the stairway at the time 
and the doors had fallen upon him, a different question 
would have arisen. To occupy exposed positions which 
have not been intended or designed for such occupation 
may be contributory negligence. Thus, voluntarily oc- 
cupying a place on the front platform of a car when 
there is room inside {ClarJc vs. JRIt. Co.^ 36 N.T., 185 ; 
90 Hun, 419), or putting one's elbow or arm out of a 
car window, without any qualifying circumstances im- 
pelling one to it, must be regarded as negligence in se; 
and when that is the state of the evidence it is the duty 
of the Court to declare the act negligence in law {Laing 
vs. Colder, 8 Pa. St., 479; Todd vs. RR. Co., 3 Allen, 
18 ; 7 id., 207 ; RR. Co. vs. McClurg, 56 Pa. Stat., 294 ; 
RR. Co. vs. Schiele, 44 111., 460; RR. Co. vs. Huffman, 
27 Ind., 288; RR. Co. vs. Rutherford, 29 id., 82; Tel- 
fer vs. RR. Co., 30 N. J. L., 190 ; RR. Co. vs. SicMngs, 
5 Bush, 5). The principle underlying all the decisions 
is that whenever the plaintiff's case shows any want of 
ordinary care on his part, contributing as a proximate 
cause to the injury for which he brings his action, his 
right to recover is thereby destroyed, and the burden of 
proving the absence of contributory negligence is on 
him {Hall vs. Smith, 78 N. T., 480; CordeU vs. RR. 
Co., 75 id., 330; 90 Hun, at p. 420). Even if the de- 
fendant were adjudged guilty of neglect, no injury could 
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have happened from it if the plaintiff had not directly 
contributed to produce the result ; and the injuries 
resulting from mutual and concurring negligence are 
not actionable. Volenti nonfit imQuria, The claim for 
alleged malpractice of the defendant's physician was 
abandoned at the trial, and need not be considered. 
The non-suit was properly granted, and the motion for 
a new trial must be denied. [McAdam, J. Loewy vs. 
North Oerman Lloyds 83. Co., February, 1896.] 

ATTACHMENT — STAY OF PENDING APPEAL. 

This is a motion for a stay of proceedings pending an 
appeal to the Appellate Division of this Court from an 
order made and entered herein by the General Term of 
the City Court on January 29th, 1896. An attachment, 
it appears, was issued in the action, and, on a motion to 
vacate the same, the matters of fact involved therein 
were referred to a referee. The referee took a large 
amount of testimony, and reported in favor of the de- 
fendant. On his report a motion was made to vacate 
the attachment, which was granted, with the disburse- 
ments and costs of motion. From that order the plain- 
tiffs appealed to the General Term of the City Court, 
where the appeal was affirmed. I see no reason, under 
those circumstances, for granting a stay. To do so 
would be to practically reinstate the attachment, which 
has been determined to have been erroneously issued. 
Motion denied, with $10 costs. [Lawrence, J. Nicht- 
hauser et al. vs. Lelvman, February, 1896.] 

CHANGE OF VENUE — RESIDENCE OF A CORPORATION. 

The action is brought to recover for services under a 
written contract of employment whereby the plaintiff 
was employed to sell goods at a stipulated commission 
for the defendant. The plaintiff resides in the City of 
Brooklyn, and the defendant's business is located and 
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carried on in the County of Warren. A motion is now 
made on the part of the defendant to change the place 
of trial from the County of New York to the County of 
Warren, on the ground that the County of Warren is 
the proper county under section 984 of the Code of Civil 
Procedure, and also under section 987 of the Code of 
Civil Procedure, sub-divisions 1 and 3. It was held in 
Rossie Iron Works vs. WestbrooJc (36 State Eep. 555) 
that the place of residence of a corporation is the county 
where its principal place of business is to be, as stated 
in its certificate of incorporation, and where its annual 
reports are filed. The affidavit of the defendant brings 
it within this requirement, and it must be regarded, 
therefore, as a resident of Warren County. The plain- 
tiff does not reside in this county, and is therefore not 
entitled to have the action tried herein under section 
984 of the Code of Civil Procedure. Independently, 
therefore, of the question whether the convenience of 
witnesses will be promoted by the granting of this 
motion, I think that the defendant is entitled to the 
change of venue from New York to Warren County, and 
the motion is accordingly granted, with costs. [Law- 
rence, J. T^h-ipp vs. Fowler Shirt and Collar Co.^ Feb- 
ruary, 1896.] 

TAXATION OF CORPORATION — ERRONEOUS REPORT OF 
ASSETS — INABILITY TO PAY TAX — DISCRE- 
TIONARY POWER OF THE COURT TO 
REDUCE TAX. 

This is a proceeding to enforce the collection of a per- 
isonal tax. The respondent sets forth in its affidavit 
that through ignorance it filed a report with the Com- 
missioners of Taxes for the year 1894 stating their 
tissets as amounting to $29,500, and their liabilities at 
$1,500; and that this statement was made through ig- 
norance of the law upon the question involved, and that 
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the actual taxable assets did not amount to more than 
$9,000. Upon this statement the commissioners assessed 
the property on a valuation of $23,000, and the taxes 
were fixed at $422.44. In the succeeding year the cor- 
poration was only assessed in the sum of $7,000. It is 
too late now for the respondent to question the quantum 
or legality of the tax {Smyth vs. International Life 
Jn^s. Co. of London, 4 Abbott's Prac. Repts., New Se- 
ries, p. 11). This application is therefore addressed 
solely to the discretion of the Court, which has the 
power to permit the respondent to pay only a portion of 
the tax if the facts seem to justify that disposition of 
the matter. In this case it does not appear that the 
corporation is not able to pay the taxes as levied. The 
affidavit, which is made by the President of the respond- 
ent, states that, as he is informed and believes, said 
corporation is not now in a condition financially to per- 
mit it to pay the taxes as levied for the year 1894, 
namely, the sum of $422.44 ; ' ' that deponent is informed 
by the officers of said corporation that if the tax for the 
year 1894 is readjusted in accordance with the facts 
above set forth said corporation will be able to settle the 
same at once. ' ' The facts ' ' above set forth ' ' are that 
if the report of the said corporation for the year 1894 
had been in accordance with the facts, the assessment 
for the said year would not have exceeded $7,500, and 
*'that at no time during deponent's connection with 
said corporation, as an officer or otherwise, did the 
amount of the total gross assets equal $10,000." As 
the tax involved in this proceeding was levied for the 
year 1894, and as this corporation is appealing to the 
indulgence of the Court in the matter of a reduction of 
the tax, I think more should be stated showing an ina- 
bility to pay the tax as levied. It will not do in cases^ 
of this character to permit a party to come in and say 
that he is not financially able to pay the tax long after 
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his right to question its legality has expired, and then, 
under the discretionary power which is vested in this 
Court, to either remit or reduce the tax. Facts must be 
shown which will lead the Court to believe that the tax 
ought not to be enforced by reason of the inability of 
the corporation to pay the same. I will give the respond- 
ent in this case opportunity to file a fuller affidavit set- 
ting forth in more detail why it was unable to pay the 
tax as assessed and levied. Enter accordingly. [Law- 
rence, J. Austerij Receiver of Taxes^ vs. Harvard 
Pub. Co., February, 1896.] 

ACTION BY PARENT FOR DAMAGES FOR 0ATJ8ING DEATH OF 

CHILD — PROSPECTIVE DAMAGES — LOSS OF SERVICES 

— CODE § 2732 — CHARGING JURY — SETTING 

ASIDE VERDICT. 

The action is brought by the father, as administrator, 
under the statute (Code, sees. 1902, 1904) to recover 
damages for the death of his infant daughter, caused by 
defendant's negligence. The jury were charged as fol- 
lows : ' ' There can be no recovery in this case whatever 
for any loss of earnings which the child might have 
made while she was an infant, and until she had reached 
. the age of twenty-one years. They are the subject of a 
recovery in a separate action on the part of the father 
of the child." The jury brought in a verdict for six 
cents damages, in favor of plaintiff, who now makes this 
motion for a new trial. Held (citing Keenan vs. Brook- 
lyn City an., 143 N. Y., 348) : Where deceased leaves 
no widow or children, the father, as next of kin, would 
be entitled to the whole recovery in an action under the 
statute (Code, sec. 2732, subd. 7). Also in action for 
loss of services during minority, he would be entitled to 
the whole recovery. Therefore, in such case, where the 
father is the exclusive beneficiary, the entire pecuniary 
loss may be recovered in one action {McOovern vs. RH. 
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Co.j 67 N. T., 418). In the case at bar, it must be said 
that the recovery being exclusively for the benefit of the 
iather, the loss of service daring minority and any other 
pecuniary loss that could be established constitute sub- 
stantially the same claim. And, in any event, it must 
be held that the plaintiff herein has elected to proceed 
for and recover his whole damage, including the loss of 
services of his child during minority, and that the 
recovery will be a bar to an action by the father as such, 
assuming that he has a cause of action independent of 
the statute (see McGovern vs. HH. Co., supra; JRussner 
BR. Oo., 114 N. Y., 433-38). The jury should have 
taken into consideration in estimating the pecuniary loss 
the probable earnings of the child during minority over 
and above her support, clothing and education. It was 
therefore error to charge the request above set forth, 
and for this reason the motion for a new trial should be 
granted. Under the circumstances, no costs are awarded. 
[Opinion by Gildersleeve, J. Coghlan vs. Third Ave. 
US. February, 1896.] 

IRREGULAR ORDER EXTENDING TIME TO ANSWER — PRAC- 
TICE IN SUCH CASES. 

Motion to open default for want of an answer. The 
order extending the time was vacated ex parte by the 
plaintiff, who therefore entered judgment. Held : The 
order having been made ex parte, it was competent for 
the Justice who granted it to vacate it ex parte. There 
is, however, another feature of this case which should 
not be overlooked. The plaintiff's attorney retained the 
order extending the time to answer, and does not serve 
the ex parte order vacating it until after he had entered 
judgment in the action. I do not think that this prac- 
tice is correct. If the plaintiff claimed that the order 
extending the time was irregular, he should have re- 
turned it. Having retained possession of that order, he 
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should have served a copy of the order vacating it upon 
the defendant's attorney before entering judgment. As 
it appears that the order extending the time was granted, 
upon an affidavit of merits, I do not think that the plain- 
tiff should be allowed to retain the default. Motion 
granted. [Lawrence, J. WaUoii vs. Bartens^ Febru- 
ary, 1896.] 

INTERPLEADER — INSPECTION OF BOX IN SAFE DEPOSIT 00. 

This is an action of interpleader. The plaintiff is a 
safe deposit company, and the defendants are rival 
claimants to the possession and ownership of a tin box. 
and its contents, heretofore derosited by one Dorothea 
Hartwig in a safe in the deposit vaults of the plaintiff. 
An order ha« been entered herein restraining the defend- 
ants from commencing or prosecuting any action or pro- 
ceeding in any Court against the plaintiff for the recov- 
ery of the property mentioned in the complaint. The 
defendants Hassey, Makert and Kronsberg have each 
served verified answers, claiming ownership and right to 
the possession of said tin box and its contents. The 
defendant Traud has not yet answered, and his time to 
answer has been extended by stipulation and has not 
yet expired. He now moves for an order that the plain- 
tiff produce and discover to the petitioner an inspection^ 
with permission to make copies, inventories, &c., of all 
books, securities and contents in the box which is the 
subject of controversy. If the box is opened in the 
presence of all the parties defendant in this action, I 
think it is proper that an order for the inspection sought 
for should be made, and I understood counsel to agree 
to that disposition of the motion upon the argument. 
It was suggested that the box ought not to be broken 
open, and I therefore direct that either of the defend- 
ants who may have a key to the same shall produce it 
upon the opening of the box. If such key, however, 
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oannot be produced, I shall direct that the box be 
opened in the presence of a referee to be appointed by 
the Court. [Lawrence, J. Mercantile Safe Deposit 
Co.^ vs. Hassey^ as executor, &c,, February, 1896.] 

FBAFDULENT TRANSFER OF PROPERTY — ATTACHMENT. 

This is a motion by the defendants to vacate the war- 
rant of attachment procured by the plaintiffs, upon the 
ground of the insufficiency of the papers upon which 
the same was granted. It appears by the affidavit of 
one of the plaintiffs that the amount is due over and 
above all counterclaims known to plaintiffs. Second, 
the cause of action is set forth, to wit, for the price of 
goods, wares and merchandise sold and delivered by the 
plaintiffs to the defendants herein. Third, the ground 
of the attachment is that the defendants have disposed 
of their property with intent to cheat and defraud their 
creditors. Various facts are stated in the affidavit pre- 
sented to the learned Justice who granted the warrant 
of attachment, from which he might well conclude that 
the defendants had disposed of their property with 
intent to defraud their creditors, and a prima facie case 
to that effect having been made out, the Court, upon 
this motion, ought not to disturb his conclusion. Inde- 
pendently of that point, however, it is specifically stated 
that the defendants, being copartners and carrying on 
business as a firm, each, individually, on the eve of their 
failure, withdrew about $1,600 from the partnership 
funds for his own use. The case of Victor vs. Henlein 
{34 Hun, 564) expressly holds that this was an ulawful 
-appropriation of the firm's property, and that such an 
appropriation could not be legally excused by the cir- 
cumstance that the defendants may not have possibly 
intended thereby to defraud their creditors. Justice 
Daniels, in delivering the opinion of the Court, says : 
* * For the fact necessarily is that, to this extent, the 
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creditors were defrauded by making this disposition of 
this sum of money which the law did not permit them 
to make in the financial condition in which their affairs 
appear to have been.'^ The motion to vacate the attach- 
ment will, therefore, be denied, with costs. [Lawrence, 
J. Citroen et al. vs. Froydenheim et cU.j February, 
1896.] 

CLAIMS AGAINST THE CITY — DEMAND BEFORE ACTION 

BROUGHT. 

Motion for a new trial, in ^ action brought for the 
recovery of damages for injuries alleged to have been 
caused by defendant's negligence. Before plaintiff 
opened his case the defendant moved to dismiss the com- 
plaint on the ground that the former had not complied 
with section 1104 of the N. Y. City Consolidation act 
{Laws of 1882, chap. 410). 

The plaintiff admitted that no such claim had been 
presented to the City Comptroller, and as the complaint 
contained no other allegation as to preliminary proceed- 
ings, save that notice of the intention to commence an 
action had been filed with the Counsel to the Corpora- 
iion, pursuant to chap. 572 of the laws of 1886, it was 
dismissed. Held: Error (citing Harrigan vs. City of 
BrooTclyn^ 119 N. T., 156, and Sherman vs. Village of 
Oneonta^ 29 St. Rep., 267). The statute does not apply 
to claims arising ex delicto. New trial granted, with 
$30 costs to plaintiff to abide event. [Opinion by Giege- 
rich. McDonough vs. The Mayor ^ *o., New TorJc^ 
February, 1896.] 

AMENDMENT OF COMPLAINT AFTER APPEAL OEDERINa 

NEW TEIAL. 

This action was tried at Circuit, and judgment entered 
upon the verdict of a jury in favor of the plaintiff. 
Upon an appeal taken by the defendants the judgment 
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has been reversed by the General Term and a new trial 
ordered, with costs to abide the event. A motion is 
now made by the plaintiff for leave to amend his com- 
plaint in order to avoid the objection which the Appel- 
late Court has sustained and which goes to the essence 
of his cause of action. The leave asked, therefore, is 
to authorize a change of cause of action by amendment. 
This the court has power to do {Deyo vs. Morses 144 N. 
Y., 216; Otoddard vs. CasseU, 84 Hun, 13), and I am 
disposed to exercise it in this case, but this can be done 
only on terms. The other terms imposed are the pay- 
ment of the costs of the action to date, including the 
costs of the appeal and $10 costs of this motion {Frishie 
vs. Averellj 87 Hun, 217). [Beekman, J. Wiggins vs. 
King, <6c., February, 1896.] 

WITHDRAWAL OF JUROR — COSTS ON AMEITOMENT OP 

ANSWER. 

The defendant was allowed to withdraw a juror on 
payment of costs for the purpose of applying for leave 
to make an amendment to the answer, on the motion 
granting leave to amend. Held : The costs of the action 
having been imposed by the trial Court as condition of 
withdrawing the juror, I doubt my power to require the 
defendant to pay them over again as a condition on 
granting the amendment. Ten dollars to the plaintifl. 
[Lawrence, J. SooU vs. Engineering News Pvib. Co.^ 
February, 1896.] 

ENTRY OP JUDdMENT AGAINST JOINT DEFENDANTS — 
SERVICE UPON ONE DEPENDANT — CODE §1932. 

The agreement upon which this action is brought 
against the three defendants appears to be one upon 
which they are liable jointly. They agree to indemnify 
the plaintiff from all damage, &c., by reason of the exe- 
cution of a certain undertaking. The presumption of 
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law ii3 that if several parties stipulate to perform an act, 
without words of severalty, they intend to bind them- 
selves jointly (1 Parsons on Contracts, 11 ; Sheppard's 
Touchstone, p. 375). The contract being joint, the 
plaintiff may proceed and take final judgment against 
all the defendants after service of the summons upon 
one or more (Code, section 1932). [Daly, J. American 
Surety Co. vs. Crow et al., February, 1896.] 

GOLD MORTGAGE — PURCHASE SUBJECT TO IT. 

Action to recover the deposit of ten per cent, of pur- 
chase money and the auctioneer's fees, paid by plain- 
tiff at an auction sale of real estate, as well as the 
expenses of the examination of title. The terms of sale, 
prepared on behalf of defendant, state that the property 
is sold subject to a mortgage of $16,000, at 5 per cent, 
interest. The plaintiff agreed to the terms of sale, paid 
his 10 per cent, deposit, and directed his attorney to 
estamine the title. After the contract was signed, but 
before the time for the closing of the title and before 
the examination of the title had been completed, the 
plaintiff's attorney discovered the fact that the mort- 
gage was payable in gold. On defendant, s refusal to 
have the mortgage changed from a "gold" one to a 
" lawful money " one, the plaintiff rejected the title and 
refused to carry out the contract ; and, on the plain- 
tiff's declining to return the 10 per cent, deposit or to 
pay the expenses of the auction and the searching of 
title, plaintiff brings this action. Held: It does not 
appear from the testimony that there is any certainty 
that the consequence of the gold provision in the mort- 
gage would be injurious to the plaintiff. True, it may 
be said that there is a possibility that in providing the 
gold for the purpose of discharging the mortgage, the 
plaintiff might sustain some damage ; but such a result 
is too conjectural and uncertain, and cannot be said to 
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be established by the evidence as a matter of fact. 
Motion for new trial denied. [Opinion by Gildersleeve, 
J. Blanck vs. Sadler^ JReceivery <fec., Febmary, 1896.] 

PBEFEBBED CAUBB — PEBSOKAL SBBVIOES — BEMOVAL 

FBOM DI8TBI0T COUBT. 

This is an action to recover upon a contract for per- 
sonal services and is not entitled to a preference, not 
being one of the cases enumerated in Rule YI of the 
Regulations for Trial Terms, nor in any statute or exist- 
ing rule. It is a case removed from the District Court, 
and it is stated that it can be tried in two hours, but 
no provision for preference in such cases exists. Motion 
denied, without costs. [Daly, J. Walz vs. HousseaUy 
February, 1896.] 

ALIMONY — SUBSEQUENT MABBIAOE — ^FOBM OF DEOBEB 

IN DIVORCE. 

Settlement of form of decree in judgment of divorce. 
Seld : It was held in Sheperd v. Shepherd (1 Hun, 24) 
that the subsequent marriage of the plaintiff's wife, in 
whose favor the Court had given a judgment of divorce, 
with alimony, was no reason for relieving the defendant 
from the payment of such alimony. By inference that 
case is an authority for the proposition that the decree 
should not provide that the wife's alimony should cease 
upon her remarriage. Plaintiff is entitled to the costs 
of the action to be taxed. [Truax J. Sahata vs. Sdbaiay 
February, 1896.] 

COSTS — INTEBBOGATOEIES — ^TEBM FEES. 

Motion for re-taxation of costs. Held : If the inter • 
rogatories had actually been drawn, as is stated by the 
defendants' counsel, pursuant to an order theretofore 
made directing a commission to issue, I think the taxa- 
tion by the clerk in allowing to the defendants' attor- 
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neys the compensation provided therefor by section 8361 
of the Code of Civil Procedure is correct. The order 
that the suits be discontinued upon payment of the tax* 
able costs of the defendant was made at the conclusion 
of the January term ; and I think that, under a proper 
construction of that order, the clerk was right in allow- 
ing to the defendants the term fee. An order affirming 
the taxation by the clerk will therefore be granted. 
[Lawrence, J. Evans vs. SiJhermann^ February, 1896.] 

ACTION TO DETERMINE CLAIMS TO REAL PROPERTY. — 

CLOUD UPON TITLE. 

This was an action under the fifth article, title one, of 
chapter 14 of the Code to determine any claim defend- 
ant has upon certain real estate, and for an injunction 
to restrain defendant in any manner disturbing plain- 
tiff's title to certain real estate. Held: It was not 
shown on the trial that the defendant Charlotte B. 
Bathgate has in any manner disturbed or threatened to 
disturb plaintiff's title. It needs more than the mere 
suggestion of the plaintiff that the defendant may here- 
after do something to put a cloud upon the title of 
plaintiff's property to authorize a Court of equity in 
enjoining defendant from doing that something. Judg- 
ment is ordered for the defendant dismissing the com- 
plaint with costs. [Truax, J. Farmers Loan & Trust 
Co. vs. Bathgate^ February, 1896.] 

SUMMARY PROCEEDINGS — STAY ON APPEAL — 

CODE §2262. 

An appeal has been taken from a final order rendered 
by a Justice of a District Court in the above entitled 
proceeding awarding delivery and possession of the 
premises in question to the landlord ; and an applica- 
tion is made to me, under section 2262 of the Code of 
Civil Procedure, to fix the amount of the security to be 
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be given upon said appeal in order to stay the execution 
of the order appealed from. It appears from an affi- 
davit read on the part of the landlord that the amount 
due at the time of the proceedings brought for rent was 
$2,666.66, and that there is now due and unpaid, for the 
month of February, the sum of $1,333.33, making the 
sum of $4,000, with interest thereon. The defense is a 
technical one, that the lease has been assigned, and that 
the corporation of * ^ Simpsons ' ' is the only party to be 
proceeded against. This point has, necessarily, been 
decided adversely to the defendants by the District 
Court. It also appears that the lease between the orig- 
inal parties provided that no mechanics' liens should be 
placed upon the premises ; and that, if one should be 
so placed, it should be removed at once under penalty 
of forfeiture and damages. It is averred that a mechan- 
ics' lien in violation of this provision of the lease, has 
been placed upon the premises in question, and still 
exists thereon, the amount of said lien being upwards 
of $13,000; and that there are attachments to a large 
amount existing against the defendants. The total rent 
of the premises is $16,000, besides Croton water rent. 
After the best consideration which I have been able to 
give to the case, I think that an undertaking in the sum 
of $16,000, to the effect that the applicant wiU pay all 
the rents accruing or to accrue upon the premises pend- 
ing the appeal, will be an ample protection to the land- 
lord. Ordered accordingly. [Lawrence, J. Oould vs. 
Simpson^ &c. etal.j February, 1896.] 

STOCKHOLDERS RIGHTS TO INSPECTION OF BOOKS OF 

FOREIGN CORPORATIONS. 

This is an application, on behalf of the relator, for a 
mandamus to compel the defendants to permit the rela- 
tor to examine the books of the defendant company. 
The petition of the relator shows that he is the owner 
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a 

of fifty shares of the capital stock of the above named 
Millie Iron Mining Company ; that the principal office 
of said company is in the city of New York ; that the 
defendant Dessau is the secretary of said company, and 
in charge of said office, and that he has the practical 
control of the corporation and manages all its aflfairs 
conducted at the principal office in the City of New 
York; that the relator has demanded from the said 
Dessau permission and opportunity to examine the 
books of said company, but that said Dessau has refused 
him such permission and opportunity. The relator fur- 
ther shows that by the laws of Michigan, under which 
the said Millie Iron Mining Company was organized, it 
is provided that the books of every corporation, contain- 
ing the accounts, shall, at all reasonable times, be open 
for the inspection of any of the stockholders. The 
relator claims that he is entitled to the relief demanded 
under this statute, and also under the statutes of this 
State. The only relief he can obtain under the statutes 
of this State is under section 53 of the Stock Corpora- 
tion Law, which provides : ^' That the transfer agent in 
this State of any foreign corporation, whether such 
agent shall be a corporation or a natural person, shall, 
at all times during the usual hours of transacting busi- 
ness, exhibit to any stockholder of such corporation, 
when required by him, the transfer book and the list of 
the stockholders thereof, if in his power to do so. And 
for every violation of the provisions of this section, such 
agent, or any officer or clerk of such agent, shall forfeit 
the sum of two hundred and fifty dollars, to be recovered 
by the person to whom such refusal was made." It is 
to be noticed that the petition of the relator does not 
show that the application for permission to examine the 
books was made during the usual hours of business ; but 
the application was made to examine the books — which, 
I suppose, means all the books of the company. Under 
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the statute of tMs State above referred to, the relator 
would not have such right. 

The petition does not show that Dessau is a transfer 
agent, and it was held by the Supreme Court at General 
Term in the First department, in the People ex rel. 
Hatch, against the Lake Shore, &c., R. R., that chapter 
165 of the Laws of 1842, entitled "An act to compel 
transfer agents of foreign corporations to exhibit a list 
of the stockholders thereof, ' ' is only applicable to the 
transfer agents, and not to the officers of the corpora- 
tion, and a mandamus to compel the exhibition of the 
transfer books should be directed to such agents only. 
It was shown in the case of the people ex rel. Field v. 
Northern Pacific Railroad Company, reported in 50 
Superior Court Reports, 456, that the legislature had 
never authorized the Courts of this State to interfere or 
control by mandamus a foreign corporation. I cannot 
find that there has been any change in the law since 
that case was decided, and therefore that case is an 
authority against the relator here. In addition to the 
facts above stated, the petition does not show that the 
books of the corporation are in the possession of the 
defendant Dessau, and therefore he should not be com- 
pelled by mandamus to produce books that may not be 
in his possession. Motion for mandamus denied, with 
costs. [Truax, J. People ex rel, WJiiteTiouse vs. Millie 
Iron Mining Co. et al.^ February, 1896.] 

referee's report in divorce cases — APPLICATION 

FOR JUDGMENT — CODE §1229. 

The cases do not agree whether on a motion to con- 
firm the report of a referee in an action of divorce the 
Court can, in the absence of fraud or collusion, do any- 
thing but confirm the report. I think, however, that 
the weight of authority is in favor of the proposition 
that ou 9uch a niotion the Court may, even in the 
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absence of fraud or collusion, refuse to confirm the 
report of tlie referee, if it is of the opinion that such 
report is not warranted by the evidence. It was said in 
Moss V. JRoss (31 Hun, 146) that if for any reason, the 
proceedings before the referee do not warrant the entry 
of the judgment conformably to hi^ decision, no judg- 
ment can be rendered, and the motion for judgment 
must be simply denied, and the party who desires fur- 
ther relief must make application therefor. luMcCleary 
V. McCleary (30 Hun, 160) the Court said that it did 
not feel called upon to express any opinion as to the 
extent of power given to the Court by section 1229, when 
judgment is applied for upon the report of the referee 
and the testimony after trial. The fact that the testi- 
mony is to be certified to the Court would seem to indi- 
cate that the Court was to consider it, and that the 
judgment was not to be granted by the Court as a mat- 
ter of course upon the report of the referee. This case 
was before the Court on an appeal from an order made 
by Mr. Justice Follett, whose opinion is also found 
in said volume of Hun, at page 155. At page 156, Mr. 
Justice Follett says : ^ * The referee must determine the 
issues referred to him, after which the Court may grant 
or refuse the judgment directed by the report. From 
this decision an appeal may be taken by the aggrieved 
party." Motion to confirm report denied. [Opinion 
by Truax, J. Colt vs. Colt, February, 1896.] 



DEMURRER — IMPROPER JOINDER OF SEVERAL CAUSES — 

CODE § 488. 

The defendants Edwards and Brown originally de- 
murred on two grounds : 1st, that it appeared on the 
face of the complaint that causes of action had been 
improperly united ; 2d, that it appeared upon the face 
of the complaint that it did not state facts sufficient to 
constitute a cause of action. Upon the argument the 



70 N. Y. MONTHLY LAW RECORD, FEBRUARY. 

latter ground was withdrawn, and the only issue of law 
submitted to the Court for its decision was that first 
stated in the demurrer. That, however, is bad upon its 
face. Section 488 of the Code of Civil Procedure (sub. 
7) authorizes a demurrer on the ground that causes of 
action have been improperly united; but section 490 
provides that such an objection may not be stated, as 
this one is, in the language of the subdivision, but must 
point out specifically the particular defect relied on. I 
might, therefore, overrule the demurrer on the ground 
of its insufficiency without further comment. But as 
the point was not raised by counsel for the plaintiff 
upon the trial, I have considered it fair to the demur- 
rants to consider the objection intended to be raised as 
if it had been properly stated. The cause of action is 
for the recovery and conservation of a trust fund in 
which the plaintiff claims a special interest, and which 
it alleges has been wrongfully depleted, appropriated 
and diverted from the purposes for which it was created. 
Everyone has been made a party to the action who has 
either an interest in the fund or who was a party to its 
conversion, who is now in possession or control of it or 
who is interested in being heard in respect to the dispo- 
sition of the subject matter of the action. I fail to see 
that more than one cause of action is stated. The mere 
fact that some of the allegations state facts which of 
themselves would be sufficient to sustain a separate 
cause of action does not make the complaint demurrable 
where the allegations are appropriate or necessary to 
charge some of the defendants in the statement of a sin- 
gle cause of action against all. I think, therefore, that 
the demurrers should also be overruled on the merits. 
Demurrers overruled, with costs, with leave to defend- 
ants to answer within twenty days on payment of costs. 
[Beekman, J. The American Lucol Oompany vs. 
Broadwell et al.y February, 1896.] 
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mechanic's lien — COMPLAINT AGAINST 8UB-C0NTRAC- 

TOB-^CONTRACT WITH N. Y. CITY. 

Action brought for the foreclosure of a lien which the 
plaintiff claims to have upon certain moneys due from 
the Mayor, Aldermen and Commonalty of the City of 
New York to the defendant Bernard Mahon, under a 
contract between the city and the defendant Smith, 
which was subsequently assigned by him to the defend- 
ant Mahon. The plaintiff bases his lien upon allega- 
tions showing the performance by him of work and the 
furnishing of materials towards the performance or com- 
pletion of said contract. 

The defendants Smith and Mahon demur to the com- 
plaint on the ground that it does not set forth facts suf- 
ficient to constitute a cause of action, and urge, as one 
of the grounds in support of the demurrer, that the 
plaintiff has failed to show by appropriate allegation 
that there is any money due upon the contract with the 
city. 

Held: It is a necessary part of the plaintiff's cause of 
action that he should set forth the contract with the 
city, its performance, and the liability which has arisen 
under it to the contractor, in the same manner as the 
latter would be required to do if he were suing the city 
upon it. 

The contention that, while the complaint is bad 
against the city, it is still good in respect to the demur- 
rants, rests, I think, on the mistaken hypothesis that 
the cause of action is not single, but an agglomeration 
of causes of action differently affecting the several de- 
fendants. There is, however, one cause of action, and 
only one, the nature of which is very clearly defined by 
the statute under which this action has been brought 
(chapter 410, Laws of 1882, sections 1824-1838). If the 
city should successfully defend on the ground that it 
owed nothing to the contractor, the plaintiff must fail as 
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to all of the defendants, for the subject matter of the 
action would have disappeared, and the only judgment 
authorized by the statute would be impossible. 

The necessity, therefore, for pleading in due form the 
facts upon which the liability of .the city arises is appar- 
ent, and each defendant has a right to insist upon it. 
The claim of the plaintiff that there is a cause of action 
stated by him which is sufficient to sustain his com- 
plaint, if not for the forecloi^ure of his lien, at least for 
the recovery of his debt against one of the demurrants, 
is untenable. There is no provision for a personal judg- 
ment of such a character in the statute, and the Reason- 
ing in the case of Weyer vs. Beach (79 N.Y., 409) seems 
to be decisive against it. 

The demurrer is therefore sustained, with costs, with 
leave to the plaintiff to serve an amended complaint 
within twenty days, on payment of costs. [Opinion by 
Beekman, J. Scerbo vs. Smith et al.^ February, 1896.] 

COMPLAINT — BOND TO DISCHARGE — MECHANIC'S LIEN — 

CODE § 532, § 814. 

Action on bond to discharge mechanic's lien, given to 
Wm. J. McKenna, Clerk of the City and County of New 
York, under chapter 342 of the laws of 1885. A judg- 
ment on foreclosure of the lien was rendered for the 
plaintiffs, and they now sue the oligors upon said bond 
for the amount of the recovery in the action to foreclose 
the lien. No allegation was made in the complaint that 
said bond had been assigned or transferred to the plain- 
tiffs. The complaint alleged that '^before the com- 
mencement of this action an order was duly made per- 
mitting these plaintiffs to commence an action in their 
own name to enforce the said bond." The complaint 
contained full allegations as to the proceedings under 
which said bond was given and filed. Held : That the 
complaint was sufficient (citing code § 532 and § 814), 
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That' the allegation that the order for leave to sue was 
* ' duly made ' ' was sufficient to infer notice of the appli- 
cation for leave to prosecute the bond had been given as 
provided in § 814 of the code. [Opinion by Beekman, 
J. Mingle vs. TTie Wallis Iron Works and others^ Feb- 
ruary, 1896.] 

N. Y. CITY COURT. 

SPECIAL AND TKIAL TERMS AND CHAMBERS. 

IRREGULAR SUMMONS — TWENTY DAYS TO ANSWER. 

Motion to vacate and set aside Judgment taken by 
default at the expiration of six days after service. 
Held: By the service of a summons entitled in this 
Court, but requiring the defendant to answer within 
twenty days, the defendant became entitled to the twenty 
days in which to answer, and no default could be taken 
until the expiration of that time. Motion granted, with 
$10 costs. [McCarthy, J. HirscTi vs. Feder^ Febru- 
ary, 1896.] 

BILL OF PARTICULARS — SLANDER. 

Motion for plaintiff to furnish bill of particulars in an 
action for slander. Held : The amended complaint fur- 
nishes the dates when and where the slanderous words 
were uttered. I do not think the names of the persons 
in whose presence they were uttered should be furnished. 
Motion for bill of particulars should be denied ; no costs. 
[McCarthy, J. Fortgang vs. Milman^ February, 1896.] 

ADDRESS OF PLAINTIFF MUST BE GIVEN. 

Motion to compel plaintiff's attorney to disclose ad- 
dress of plaintiff. Held: Motion granted, and stay of 
proceedings granted in each case until the address of 
the plaintiff is given. Settle order on one day's notice. 
If before the entry of the order hereon any of the ad- 
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dresses are furnished, then in each case where the ad- 
dress is so furnished no stay will be granted. [O'Dwyer, 
J. Biliaska vs. Hamburg Am. Packet Co.y February, 
1896.] 

LIABILITY OF RELIGIOUS OOKPO:^ATION ON CONTRACT BY 

THE RECTOR. 

Motion for a new trial by the defendant, a religious 
corporation, on the evidence. Held: Motion for new 
trial granted (see Landers vs. Frank St. Methodist 
Episcopal Church, 97 N. Y., p. 119, 123, 124 ; The Peo- 
ple's Bank vs. St. Anthony^ s H. G. Church, 109 N. Y., 
512, 520, 521, 524; Constant y^. Rector, <fec., of St. Al- 
ban^s Churchy 4 Daly, 305, 309). The plaintiflf to suc- 
ceed must prove the liability of the defendant corpora- 
tion in accordance with the authorities cited. In this 
it has failed, the contract being in writing and with the 
rector only, and not with the board of trustees, which 
consist of five. Nor is there any agency shown, nor 
authority from the board of trustees. The fact of the 
work being done on premises is not of itself sufficient 
to show ratification. From a careful examination of the 
evidence and the law, I cannot see how plaintiff can 
recover in this action. Motion for new trial is therefore 
granted, with costs. [McCarthy, J. In re Church of 
St. Augustine, February, 1896.] 

mechanic's lien — ^DISCHARGE — ACTION TO, FORECLOSE. 

This is an application for an order vacating a mechan- 
ic's lien, filed September 7th, 1895. On the 6th day of 
December, 1895, the lien was discharged of record by 
the filing of a bond in the office of the Clerk of the City 
and County of New York. On the 16th day of Decem- 
ber, 1895, the lienor was served with a notice to fore- 
close the said lien within thirty days thereafter, or show 
cause on the 23d day of January, 1896, why the notice 
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of lien should not be vacated and canceled of record, 
and the claim represented thereby vacated and canceled 
of record. After the service of that notice an action 
iv"as commenced in the Supreme Court for the foreclosure 
of said lien, and it is conceded that the summons and 
<5omplaint in that action was served on the 22d of Janu- 
.ary, 1896, so that it appears an action was commenced 
before the return day of the notice to foreclose, although 
more than thirty days had elapsed after service of notice 
^and before service of the summons and complaint. The 
summons is dated January 8th, 1896, and the complaint 
is verified on the 10th day of January, 1896. An aflldavit 
is presented in opposition, made by George P. Leveridge, 
in which he avers that the said summons and complaint 
and notice of object of action therein was delivered to 
him on the 10th day of January, 1896, by the plaintiflf's 
attorney, with instructions to serve copies of the sum- 
mons and complaint on the defendants John J. Buttell 
and Angelo Adams, and a copy of the summons and no- 
tice of object of action on defendant George J. Buttell. 
'That he made many efforts, as described in his affidavit, 
to serve the papers, but was unable to do so until the 
22d day of January, 1896. The delay in commencing 
the action is thus explained, and, as the application is 
addressed to the discretion of the Court, I am of the 
opinion that the equities of the case justify the denial 
of the motion. The application is made under subd. 5, 
sec. 24, chap. 342, Laws of 1885, and it is provided 
therein that upon the return day of the notice, * ^ upon 
-due proof of the service of said notice, and that no 
action has been commenced to enforce the claim, the 
Court may make an order that the claim be vacated and 
<5anoeled of record." Here it appears that before the 
return day of the notice an action had been commenced, 
and I am of opinion that the requirement of the statute 
Jias been complied with. The motion is denied on both 
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grounds, without costs. [O'Dwyer, J. In re Valentine 
vs. Buttellj February, 1896.] 

SUPPLEMENTABY PBOOEEDINOS — ^EXEMPT PBOPERTY OF 

JUDGMENT DEBTOB. 

Motion to punish judgment debtor for failure to de- 
liver to a receiver on demand personal property which 
it was disclosed belonged to the judgment debtor. Heldr 
I think the watch is necessary for defendant in his pro- 
fession, and although, owing to a necessity, he has been 
compelled to part with it for the present, he should be 
allowed possession of same when able. Besides, he haa 
special claims to it by reason of family inscription 
thereon, recollections and memories. As to the office 
furniture, surgical instruments and library, the owner- 
ship being disputed, the receiver will have to resort to 
the ordinary remedy. The static machine and motor is 
conceded to be the property of judgment debtor, and 
therefore is subject to the demand of the receiver. The 
judgment debtor is not householder and his property is 
not exempt (see opinion of Van Wyck, C. J., in Fink 
vs. Frankle^ 39 St. Rep., 149). The judgment debtor 
will therefore deliver to the receiver, within ten days- 
after demand thereof, the static machine and motor, and 
in default thereof is adjudged guilty of the contempt 
charged ; the fine to be fixed on proof of such failure* 
[McCarthy, J. Arnoiix vs. Ward^ February, 1896.] 

ATTOBNEYS LIEN — BEFERENCE. 

In an examination in proceedings supplementary to 
execution it appeared that a law firm had a sum of 
money in their hands that they had collected for the 
judgment debtor. A motion was made to compel said 
attorneys to pay over the amount and have it applied 
upon the judgment. The attorneys clahned a lien upon 
the same for their services in obtaining said money.. 
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Held ': The law firm to whom the motion in question 
refers admit that they have in their hands $14,762. 6& 
belonging to the judgment debtor, which they retain on 
account of legal fees due them. They are entitled to 
retain out of the property of the judgment debtor only 
a reasonable compensation for services rendered; the 
balance, if any, is the property of the judgment debtor, 
and must be applied to tiie payment of his debts. A 
reference must be taken herein to determine what 
amount is due said firm for services rendered the judg- 
ment debtor. [Fitzsimons, J. Leopold vs. LicMensteiriy 
February, 1896.] 

N. Y. SURROGATES' COURTS. 

TRIAL TERM AND CHAMBERS. 

DISCOVERY AND INSPECTION IN SUBROGATES' COURTS. 

Application for an order for discovery and inspection 
of papers in contesting a will. Held: A subpoena 
ducem tecem will eflEectually serve the purpose sought 
by the inspection of the prior wills and codicils and 
drafts of prior wills and codicils and the draft of the 
will in contest and as to the discovery and inspection of 
the other papers referred to in the application, nothing 
is disclosed in the moving papers to show that that they 
contain any evidence supporting the issues raised by 
the applicant. Application denied (Estate of McAUenan^ 
Surr. Decs., '92, p. 37; Stichter v. TilUnghast^ 43 Hun, 
95). [Fitzgerald, S. Estate of John B. HasMn. 
February, 1896.] 

REVOCATION OF LETTERS OF ADMINISTRATION — 
ATTACHMENT AGAINST THE PERSON — 

CODE §2691, §2727. 

Except in the cases specified in section 2691 of the 
Code, a decree revoking letters of administration cannot 
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be made tinless upon a petition therefor and citation 
issued thereon and duly served upon the respondent. 
In the present case the administrator appeared upon 
the return of a citation (issued under section 2727) 
which was personally served upon him, so that subdivi- 
sions 1 and 2 of section 2691 do not apply. If he had 
been in jail for thirty days or more under commitment 
upon the attachment issued herein, then the case would 
<5ome within the provisions of the third subdivision of 
that section ; but the attachment has been returned by 
the Sheriff without service, and there has been no 
imprisonment thereunder. The terms of section 2727 
referring to a revocation of letters in cases of failure 
to account evidently do not authorize such revocation 
without petition or citation therefor except under the 
same conditions as prescribed by section 2691 in cases 
of failure to return an inventory. The provisions of 
subdivision 4 of section 2691 for revocation of letters 
where attachment has been issued and returned not 
served applies to temporary administrators only. The 
application herein for revocation of letters upon the 
papers submitted must be denied. [Arnold, S. Es- 
tate of Benoit Sagnol, February, 1896.] 

RESIGNATION OF GENERAL GUARDIAN. 

Upon this application by the general guardian for 
leave to resign, a special guardian is appointed to 
examine and report as to whether it is for the best 
interest of the minors that the petition be granted, 
and on the coming in of his report such order as may 
be proper under the circumstances will be made. 
[Arnold, S. Matter of Edward and Moselle Newman^ 
iT^/aT^if^, February, 1896.] 
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INHERITANCE BY ADOPTED CHILDREN. 

Alice Jones is not entitled to participate in a dis- 
tribntion, as she is not an heir at law of the testatrix- 
She is described in the will by the latter as her adop- 
ted daughter ; but there is no proof of such adoption. 
The textatrix died after the passage of chapter 830, 
Laws of 1873, and before that of chapter 703 of the 
Laws of 1887. Under the first named act, adopted 
children were not given the right to inherit from the 
adopting party. The word "inheritance," as used in 
that act, is not to be given its strict meaning, as being 
applicable only to real estate, but must be taken in 
its broad sense and as commonly accepted, as a right 
to both real and personal property of which the parent 
died seized or owning {Simmons v. Burrellj 8 Misc. 
Rep., 405). [Opinion by Arnold, S. Estate of Mar- 
garet Jones^ February, 1896.] 

CONTEMPT BY EXEOUTOB — PAYMENT OF SPECIFIC SUM.^ 

Application to punish an executor for failure to obey 
a decree directing the payment of money. The respond- 
ent, in answer to the application to punish him for con- 
tempt, has claimed that he should have credit for the 
commissions to which an executor is entitled, and the 
costs and disbursements of the proceeding in which the 
decree has been made which is here sought to be en- 
forced. This claim is based on an order made by this 
Court on the 8th day of February, 1895, denying a 
motion of the petitioners herein to deprive the respond- 
ent of commissions and the costs of the above mentioned 
proceeding. I think that the claim made in this respect 
is well founded, and that the effect of the order allow- 
ing costs and commissions to the executor was to modify 
the decree mentioned in this regard. The amount of 
these costs and commissions has not yet been ascertained. 
The determination of their amount is a prerequisite to- 
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fixing the amount due by the executor in this proceed- 
ing or under the decree entered therein as modified by 
the order of February 8th, and to the right of the peti- 
tioners to enforce the same. Before a proceeding to 
punish for contempt for failure to obey a decree direct- 
ing the payment of money can be sustained, the amount 
directed to be paid must be definitely fixed and deter- 
jnined {Hoss vs. Bvtler^ 32 State Rep., 212), For this 
Teason the application ii^ denied. [Fitzgerald, S. Estate 
of Fanny E. Batt, March, 1896.] 

RESERVING AMOUNT FOR ERECTING MONUMENT — ^INTER- 
EST ON LEGACY. 

The parties are agreed that a sum of money should be 
reserved by the executor to be expended for the erection 
of a monument to the deceased, but they diflfer as to the 
amount. Considering the extent of the estate, I think 
the amount specified by the executor is a proper sum to 
withhold. The legacy to the widow, being in lieu of 
dower, carries interest at the legal rate from the date of 
the death of the testator {Matter of QomheSy 3 Dem.,348 ; 
Matter of Fogg ^ 5 Dem., 422). [Fitzgerald, S. Estate 
of John O. Barnes, March, 1896.] 

DUTY OF ANCILLARY EXECUTORS — PERMISSION TO SELL 
— CLAIMS OF CREDITORS — ORDER TO SELL — 

CODE § 2700. 

By section 2700 of the Code, ancillary executors are 
required to transmit the personal property of the dece- 
dent received by them to the place where the principal 
letters were granted, to be disposed of pursuant to the 
laws thereof, unless otherwise directed (among other 
cases) by an order of the Surrogate made during the 
administration of the estate. Such orders are made for 
the sale of securities or other property upon petition 
showing that better prices can be obtained for same here, 
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or other good reasons for such order ; but no permission 
will be given to sell, unless the amount for which sale is 
to be made and the name of proposed purchaser is given, 
so that the Court may be able to determine as to the 
advisability of such sale. No general power to sell with- 
out restriction as to time or price will be conferred, but 
specific sales will be confirmed if approved, and transfers 
directed as may be required to carry the same into effect. 
The order submitted does not conform to these require- 
ments. The property of the decedent is subject to the 
claims of creditors, if any, as well as expenses of admin- 
istration, the existence and extent of which can only be 
determined on a proper accounting, to which all parties 
interested must be cited, and no order should be made 
directing a sale of assets of the estate by an ancillary 
representative, except upon satisfactory evidence that 
the value thereof will be thereby realized. [Arnold, S. 
Estate of Octavius B. Frothingham^ March, 1896.] 

OBEDITOBS' CLAIM FOB AN ACCOUNTING — ^DENIAL OF 

CLAIM — ^DISPUTED CLAIM. 

The petitioner's claim not having been conceded or 
established, he cannot, as matter of right, demand an 
accounting from the respondent; but the Surrogate's 
Court can, nevertheless, direct such an accounting after 
tile lapse of one year from the issuance of letters, with 
or without a petition, and the fact that the petitioner is 
not a creditor having an established claim is not ground 
for a reversal of the order {Matter of CoTien^ 59 N. Y., 
State Reporter, 765). Therefore the only question here 
is as to whether such discretion should be now exercised. 
It has been repeatedly held that the order for an account- 
ing should be made where the petitioner makes out, 
prima foMe^ that he has an interest as creditor or other- 
wise (ThoToson vs. Thomson^ 1 Bradf., 24; Matter of 
Duffy y 3 State Rep., 206 ; Weaver vs. Marmn^ 14 Barb., 
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376). The respondent should not be allowed to with- 
hold her account by simply denying the petitioner's 
claim ; and here it is quite evident that she has not, per- 
sonally, knowledge that the petitioner's claim is wholly 
unfounded. It is not claimed that any publication of 
notice to prove debts has been made, so the respondent 
has not taken the steps necessary to limit the time within 
which the petitioner should file his claim with her. 
Several years have elapsed since letters were issued, and 
the executrix should file her account in order to judi- 
cially settle same, and, having notice of his claim, she 
should properly cite the petitioner to the accounting. 
It is fair that he should know, from the verified account, 
the value and condition of the estate, which may deter- 
mine whether he will prosecute his claim ; but the valid- 
ity of such claim cannot be determined on the account- 
ing if disputed, and until it is established no decree can 
be made directing payment to him thereon, nor until 
then could any order properly be made directing any 
disposition of the assets of the estate upon his applica- 
tion. An order is granted directing the executrix to file 
her account herein within thirty days after service of 
such order upon her or her attorney. [Arnold, S. 
Estate of Daniel P . Holland j March, 1896.] 

creditor's claim — INTERMEDIATE ACCOUNTING CODE 

§§ 2722, 2726, 2725, 2727. 

This proceeding is brought by a creditor of the estate 
under section 2722 of the Code to obtain an order for the 
payment of the debt or its just proportional part by the 
executor. The latter files a verified answer, by which, 
while admitting the debt, he sets out certain facts which 
tend to show that the same cannot be paid in full with- 
out injury to the rights of others equally entitled to 
payment. An affidavit filed by the petitioner refers to 
an account filed in 1893 by the executor, by which it is 
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shown, as alleged, that the latter has paid certain cred- 
itors in full, and has also paid large and, it is claimedt 
exorbitant counsel fees. This account was filed upon a 
proceeding by a person interested in the estate to com- 
pel an accounting under section 2726 of the Code, and 
objections were filed thereto by such petitioner, but in 
the aflidavit referred to it is averred that the issues have 
not been tried and no substantial, if any, progress made 
toward that end. Such a proceeding is between the 
parties to it only, and other parties interested as credit- 
ors or otherwise cannot intervene therein, the only way 
in which they can be brought in being under the provi- 
sions of section 2727 of the Code in cases where a sur- 
plus appears. Upon the denials and statements made 
in the answer herein, no decision can be mad^ as to the 
amount of moneys or other assets applicable to the pay- 
ment of petitioner's claim until the actual condition of 
the estate is ascertained, and in such cases the only 
relief that can be granted to a petitioner is to order an 
intermediate account under subdivision 3 of section 
2725, Code, to which objections can be filed if occasion 
requires. An order is granted directing the respondent 
to file an intermedi^.te account within ten days after ser- 
vice of a copy of such order upon him, to embrace all his 
proceedings from the issuance of letters testamentary to 
him. The present application must be denied, with 
leave to renew after the account is filed. [Arnold, S. 
Estate of Austin OiUbins^ March, 1896.] 

TRANSFER TAX — LEASEHOLD IN8EREST — CODE § 2514, 

§ 2712. 

The executor in this case appeals from an order of the 
Surrogate fixing the transfer tax upon the succession 
under the decedent's will. The appraiser reported as 
taxable a certain leasehold interest held by the testatrix 
in a house and lot of land in this city under a lease 
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thereof for a number of years, with covenants for suc- 
cessive renewals, an annual rent being reserved by the 
lessor and agreed to be paid by the lessee. She devised 
all her property, real and personal, to her husband, who 
is the executor of her will, and he claims here that this 
leasehold interest is real estate and not personal prop- 
erty, and that the succession thereto is not subject to the 
payment of the succession tax. This proposition can- 
not be sustained. A leasehold interest passes as per- 
sonal property to the executor or administrator of a 
decedent, to be applied or distributed as such without 
reference to the duration of the lease (Code, section 
2514, 2712), and the transfer tax is one upon the right 
of succession, levied upon successors in respect to the 
shares to which they succeed and not upon the dece- 
dent's estate as such {Matter of Hoffman^ 143 H". Y., 
327). The successor cannot claim that a leasehold inter- 
est is personal property for the purpose of succession 
and real property for the purpose of escaping a tax upon 
such succession. [Arnold, S. Estate of Mary M. 
Ourneey March, 1896.] 



TESTAMENTARY CUSTODY AND TUITION OF MINORS — 

PERSONAL AND REAL ESTATE. 

The minors here are children of George Condit Smith, 
deceased, and by his will, which has now been admitted 
to probate, he appointed the respondent (his widow and 
executrix) the guardian of his children. She is not their 
mother, they being the issue of the testator and his first 
wife, who died several years before him. As their sur- 
viving parent, he had the right by will or deed to dispose 
of their custody and tuition for a term not extending 
beyond the termination of their minorities to any person 
or persons, and such person or persons would be author- 
ized to take the custody and management of their per- 
sonal estate and the profits of their real estate during 
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tUe time for which such disiK)sition is made (Laws of 
1871, chapter 32 ; Revised Statutes, part 2, chaptw 8, 
title 3 ; Laws of 1893, chapter 175). [Arnold, S. JBstttte 
ofSaZUe B. and Louise O. Smith (minors), March, 1896.] 

BEFEBEE TO TAKE TESTIMONY — PAYMENT OF BEFEHEH 



AND STENOGRAPHER. 

i 



The reference herein was not to hear or determine^ 
but simply to take testimony offered upon the issue 
presented upon the petition and answer, to be reported 
without opinion, which has been done. The adminis- 
trator is entitled to defend his right to the administra- 
tion of this estate against the attack made upon that 
right by the petitioner, and to be reimbursed therefor 
out of the estate, unless upon the testimony taken the 
Court shall decide that he has acted in bad faith. In 
the meantime he should pay from the estate the fees of 
the referee and stenographer, and upon the hearing of 
the motion to revoke the letters, the question as to 
whether the petitioner should repay the amount so paid 
will be disposed of. There seems to be no dispute as to 
the sum due the referee. As to the stenographer, she 
is bound by the stipulation entered into fixing the 
amount to be charged by her in the case ; the fact that 
the exigencies of the stenographer's business required 
at times the employment of other persons to assist in 
the work, and the payment of a higher rate of compen- 
sation to them, does not justify an increase on the stip- 
ulated charge. The administrator's counsel have pre- 
sented affidavits in respect to the actual number of f olioa 
of testimony reported, which are not successfully con- 
troverted. The referee's fees, $450, and the sum of 
$532.90 for stenographer's fees should be paid by the 
administrator from the estate in his hands, within ten 
days, and an order to that effect may be submitted. 
[Arnold, S. Estate of PMlip McDowell^ March, 1896.} 
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PBOBATE OF WILL — ^DENIAL OF SUB8CBIBIKG WITJN1»SB9. 

The will presented for probate here is proved to be 
whoUy in the handwriting of the testatrix and signed 
by her. It is dated 1894 ; a fall attestation clause dated 
November 20th, 1894, also in her handwriting, follows 
the subscription of the testatrix. It purports to be 
signed by two ladies, as witnesses, who were well ac- 
quainted with the testatrix and with whom she boarded 
at the date of the will, as well as for a considerable 
period anterior and subsequent thereto. These alleged 
witnesses have been examined in this proceeding and 
deny that they were present at the execution of the will 
or subscribed the same as witnesses, and positively assert 
that the testatrix never requested them to witness any 
will for her nor spoke about any will to them. 



A witness who has been for many years teller in a 
bank in this city, and accustomed to make daily com- 
parisons of handwriting, testifies without hesitation that 
the signatures to the attestation clause and the signa- 
tures made by the alleged witnesses in Court are in the 
same handwriting, and that they are entirely dissimilar 
to the handwriting of the testatrix, and the most casual 
inspection of the signatures will confirm this testimony. 
The case is strikingly like that of OottreWs WiU (95 
N.Y., 329), in which the decree of the Surrogate admit- 
ting the will to probate was affirmed. The will here 
was found after the testatrix's death in a tin box, among 
her effects. Sield : I can conceive of no motive which 
would actuate the testatrix or anyone else to forge the 
names of the witnesses instead of securing their genuine 
signatures to the attestation clause to this will, and 
while the alleged witnesses very positively, and without 
apparent motive for false swearing, aver that they did 
not witness it, and the signatures purporting to be 
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theirs' are spurious^ I think it more probable that they 
may after all be mistaken than that a very skillful and 
apparently wanton forgery has been committed by the 
testatrix or at her instigation. The will is admitted to 
probate. [Opinion by Arnold, S, Matter of WiU €f 
Maria E. LanCj March, 1896.] 



SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

EXECUTION AGAIKST THE PEBSON — JOINT DEFENDANTS. 

Motion to set aside an execution against the person of 
one defendant on a judgment against two defendants. 
Held: Section 572 of the Code does not apply to the 
proceedings {Hedner vs. JeweU, 72 Hun., 503; Sweet yb. 
ITorriSy 12 Civ. Proc. Rep., 176, aflf'd 110 N. Y., 668). 
It would have been in accordance with strict practice 
that both defendants should have been named in the 
execution against the person {Farmers^ Bank vs. Orone, 
15 Abb. N. S., 434), but as Torti has disappeared and 
cannot be found, I do not see what difference it makes 
to Bertolini that Torti's name was not mentioned. How- 
ever, if the plaintiff desires, the execution may be 
amended by inserting Torti's name. Motion denied. 
The order will be settled on notice. [Andrews, J. Bar- 
ber vs. Torti & Bertolini^ March, 1896.] 

CHANGE OF VENUE — BESIDENOE OF PABTIES. 

Neither the question whether the object of procuring 
a change of the place of trial is to facilitate a discontinu- 
ance of the action, nor the question of the terms upon 
which the plaintiff should be allowed to discontinue, can 
be considered by me. The motion is not made upon the 
ground of the convenience of witnesses, but upon the 
ground that all the parties reside in Rockland County. 
A proper deiaan^ w^ served by two of the defendants^ 
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as provided for in section 986 of the Code, and all the 
parties to the action unite in this application. The mat- 
ter does not rest in the discretion of the Court, but the 
moving parties have an absolute right to the order asked 
for. The motion must be granted, but the order sub- 
mitted is defective, because it does not recite the papers 
read in opposition and the appearance for the plaintiff, 
and a new order will be settled on notice. [Andrews, J, 
lATburn vs. Gillies ^ March, 1896.] 

SUITS BY BEOEIVER — APPLICATION FOE LEAVE TO SUB 

— EULE8 77 AND 78. 

Motion denied, with $10 costs to abide the event, upon 
the grounds : First : That if rules 77 and 78 apply, the 
application should be made to the City Court, by which 
the receiver was appointed. Secondly: The receiver 
does not sue upon a cause of action derived from the 
judgment debtor, but upon one obtained by assignment 
from a third party. [Andrews, J. Wheeler vs. Brod- 
ericky March, 1896.] 

APPLICATION FOB JUDGMENT — BUSINESS AT OHAMBEBS. 

I entertained this motion upon the supposition that 
the parties had agreed upon the judgment to be entered, 
except as to whether plaintiff should have an allowance. 
Upon examination I find that questions as to commis- 
sions and payments by the receiver to his counsel are 
involved. This cause should therefore have been brought 
on for hearing in another part of the Court, for the 
Judge who holds Chambers cannot, besides hearing from 
fifty to one hundred motions daily, undertake the trial 
of equity causes. Motion dismissed, without costs. 
[Andrews, J. Duer vs. Hoes^ March, 1896.] 

COMMON LAW WIFE — ALIMONY. 

Plaintiff claims to be the common law wife of the 
defendant, but tbi9 is positively denied by the latter, 
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who admits living with the plaintiff but asserts that she 
left him, and is living with another man. There is too 
much doubt about the matter to justify tl^e granting of 
alimony or counsel fees. Motion denied. [Andrews, J* 
Oaaza vs. Oazza^ March, 1896.] 

COUNSEL FEE ON TEMPORARY INJUNCTION. 

As there has been no adjudication by the Court, final 
or otherwise, that the plaintiff was not entitled to the 
temporary injunction, the defendant cannot, under the 
decisions, collect the fees of his counsel from the surety 
upon the undertaking. Leave to discontinue will be 
granted on payment of the taxable costs of the action* 
[Andrews, J. Yroom vs. Palmer ^ March, 1896.] 

DAMAGES TO PROPERTY BY OPERATION OF ELEVATED 
RAILROAD — TRIAL BY THE COURT — ^ASSESSMENT 

OF DAMAGES. 

Action by an abutting owner for injunction and dam- 
ages to fee and loss of rental of property fronting on 
public street, along which an elevated railroad is built. 
Held : Such an action is properly triable by the Court 
without a jury to assess the damages. One thousand 
dollars fee damage allowed. No past damages allowed. 
Fifty dollars extra allowance, with costs. Andrews, J. 
Weaver vs. N. T. Elevated HH., March, 1896.] 

DAMAGES BY ELEVATED RR. — ^BENEFITS OFFSET DAMAGE. 

Action for damages and injunction. Held: The ease- 
ments of light and air are slightly interfered with, 
and, in my opinion, the benefits to the property, result- 
ing from the construction of the defendant's railroad, 
greatly excQed the damages caused thereby. Upon the 
authority of O'Reilly vs. N, T. Elevated RR. (76 Hun, 

283; s. c, 148 N. Y., p. ) the complaint will be 

dismissed, without costs to either party. [Andrews, J. 
HuXlihan vs. N. F. Elevated RR., March, 1896.] 



\ 
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FEE AND BENTAL DAMAGE BY ELEVATED BB. — 

EXTBA ALLOWANCE. 

Action for damages and injunction. Held : Fee dam- 
agefl allowed upon the whole ten pieces of property 
involved in this proceeding, $11,000; rental damages 
allowed upon the same, $13,000 — ^total fee and rental 
damages, $24,000. Five per cent, extra allowance on 
$24,000, and costs. [Andrews, J. Riddbock vs. Metro- 
poUtan Eleoaied Railway^ March, 1896.] 

NO DAMAGE BY ELEVATED BB. 

Action for damages and injunction. Held : Upon the 
evidence, I have no doubt that the value of the property 
involved in this action has enormously increased since, 
and partly in consequence of, the construction of the 
defendant's road, and I do not think the plaintiff is 
entitled to any award for fee or past damages. There 
is, however, evidence tending to prove some interference 
with the plaintiff's easements of light and air, and, 
under the authority of O^Reilly vs. N. T. JBlevcUed MR. 

(76 Hun, 283, aff'd 148 N. Y., p. ), the complaint 

will be dismissed, without costs to either party. [An- 
drews, J. Sloane vs. N. T. Elevated RR.^ March, 
1896.] 

AFFIDAVIT FOE OBDEB OF EXAMINATION OF JUDGMENT 

DEBTOB — OODE §3220. 

Motion to dismiss order for examination of judgment 
debtor. Held : Without passing upon the validity of 
the other objections made to the regularity of the order, 
I think the latter is open to the objection that it fails to 
appear that the execution upon which the right to an 
examination rests was issued by the County Clerk, as 
required by sec. 3220 of the C. of Civ. Pro. Motion to 
dismiss granted. [Beekman, J. In re Sherwoody March, 
1896.] 
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APPLICATION TO CHANGE NAME OF INDIVIDUAL — CODE 

§ 2410. 

Application for leave to change name of an individual 
must be made in the county where he resides (section 
2410 of the Code as amended in 1895). This motion 
must therefore be made in Kings County to the County 
Court. [Beekman, J. In re Seeth^ March, 1896.] 

ATTACHMENT — MERITS OF THE ACTION. 

Motion to vacate an attachment against property on 
the merits of the alleged cause of action. Held : The 
contention of the defendant is properly a matter of 
defense to be determined upon the trial. The Court 
win rarely consider the merits of the cause of action on 
motion to vacate attachments. It will not ordinarily go 
further than to determine whether a cause of action is 
stated. In this case I think the plaintiff has satisfied 
the requirements. Motion denied; $10 costs to abide 
the event. [Beekman, J. Donnell vs. Magnolia Metal 
Oo.^ March, 1896.] 

OBDEB FOB PUBLICATION OF SUMMONS — ATTACHMENT. 

An order for service of summons by publication in an 
action upon contract will not be granted until an attach- 
ment has been issued. [Beekman, J. Monohan vs. 
Judson^ March, 1896.] 

TAXATION OF PEBSONAL PBOPEBTY OF OOBPOBATION — 

COST OF SEAL ESTATE AND ASSESSED VALUE 

THEBEOF — ^ACTUAL VALUE OF BEAL ESTATE — 

ASSETS OF A OOBPOBATION — ^DUTIES 

OF A8SESS0BS. 

Proceedings on certiorari to review action of N. Y. 
City Tax Commissioners in the valuation of the property 
of the relator for taxation. Held : The assessed value 
of real estate is not conclusive of the actual value in 
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estimating the assets of a corporation liable to taxation 
as personalty. The commissioners are justified as a 
matter of law upon proof satisfactory to them of the 
cost of real estate in fixing the value of such real estate 
up to the limit of the actual cost. The presumption 
of law is that the assessors act in good faith in the 
performance of their official duties. Cases cited and 
applied : The People ex rel. The Equitcible Oas- 
light Co. vs. Barkery 144 N. Y., p. 94; The People 
ex rel. The Union Trust Co, vs. Coleman^ 126 N. Y., 
p. 433 ; The People ex rel. The Edison lU. Co. 
vs. Barker y 139 N. Y., p. 55 ; The People ex rel. 
Rome an. Co. vs. JBtckSj 105 N. Y., p. 198. [Opinion 
by Beekman, J. The People ex rel. The Consolidated 
Tel. <fe EUc. Subway Co. vs. Ba/rker and other Com- 
missioners of Ta^xeSy March, 1896.] 

OEDEB FOB LEAVE TO BENEW HOTION. 

The plaintiff should include, in the order to show 
cause, a motion for leave to renew. I am not willing 
under the circumstances to grant leave ex parte. [Beek- 
man, J. Ladenburg et aV vs. Commercial Bank of 
Newfoundland^ March, 1896.] 

COMMITTMENT OF LUNATIC — ^ADJUDICATION OF LUNACY 

— CODE § 2323a. 

Application to appoint a committee of a lunatic already 
committed to an asylum. Held : I am inclined to the 
view that the proceedings authorized by section 2323a 
of the Code of Civil Procedure can be initiated only by 
a State officer. A commitment to an insane asylum is 
not an adjudication of lunacy or operative for any pur- 
pose except as a warrant for the alleged lunatic's deten- 
tion. The power to appoint a committee upon such an 
ex parte finding is a very dangerous one, and the pro- 
visions of section 3323a, enacted by chapter 824, Laws 
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of 1896, should be strictly construed, and not extended 
beyond the letter of the statute. Application denied. 
[Beekman, J. In re Sopperj March, 1896.] 

COSTS IN SUBPLUS MONEY PBOOEEDINGS. 

In surplus money proceedings only motion costs and 
disbursements can be granted, and then only to the 
moving party (Matter of GibhSy 58 Hun, 502). [Beek- 
man, J. Mutual Life Ins. Co. vs. HiU et al.^ March, 
1896.] 

BOND TO DISGHABGE MBOHANIO'S LIEN. 

In all cases where application is made to the Court to 
fix the amount of the bond to be given to discharge a 
mechanic's lien, a certified copy of the lien must be 
attached to the moving papers. [Beekman, J. In re 
Stein, March, 1896.] 

NOTICE OF LEVY OF ATTACHMENT — CODE § 649. 

The attachment was issued in this case under subdivi- 
sion 3 of section 649 of the Code of Civil Procedure, and 
it is objected that the notice which was served by the 
Sheriff at the time of the serving of the attachment is 
insufficient. I do not think the objection can be sus- 
tained. The debt alleged to be due from the defendants 
to the Gustavino Fire Proof Construction Company was 
not evidenced by a bond, promissory note, or any other 
paper which was capable of manual deUvery, and it has 
been held that, to make a levy in such a case effectual, 
it is not necessary that the notice ' ^ showing the prop- 
erty levied on, ' ' should specify particularly the prop- 
erty or debts supposed to be in the possession of or 
owing by the incUividual served ; that a general notice 
by the Sheriff that he attaches all property, debts, &c., 
belonging or owing to the defendant in the attachment 
suit^ in the possession of or under the control of the 
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individual served, is sufficient. The notice in this case 
seems to me to comply with this requirement of the law 
(see O^Brien vs. Merchants anA Traders* Fire Ins. 
Co.y 56 N. Y., p. 52 ; Oolberg vs. Emerson^ 23 Civil Pro. 
Bep., p. 337, and cases named). [Opinion by Lawrence, 
J. Isaacs et al. vs. Deeves et aZ., March, 1896.] 

CANCELATION OF LIS PENDENS — CODE § 1674. 

This is an order to show cause why a lis pendens filed 
on the 14th day of September, 1863, should not be can- 
celed. The moving party is now the owner of and in 
possession of the premises affected by the lis pendens, 
and is under contract to convey the same. It ap- 
pears, not only from an examination of the recozds in 
the office of the County Clerk, but also from the affi- 
davit of Mr. Arnold, the surviving member of the firm 
of attorneys for the plaintiff, that no judgment was ever 
entered in the action. The same fact also appears from 
the affidavit of Mr. Haines, who was the attorney for the 
defendants in the action. A consent to substitution was 
signed on the 12th of February, 1867, and delivered to 
the plaintiff, and nothing has been done in the action 
since that time so far as can be ascertained. Mr. Arnold 
also states in his affidavit that he last saw the plaintiff 
accidentally in the City of Washington about the year 
1869 ; that he has not seen or heard from him since, and 
does not know whether he is living or dead. The action 
was brought to set aside certain deeds made by the 
defendant Heath to the defendant Lydia Heath and also 
to the defendant Scott. As nothing has been done in 
the action for so many years, it seems to me that a 
proper case is presented for the exercise of the discre- 
tion vested in the Court by section 1674 of the Code of 
Civil Procedure (see Wagner vs. Perry ^ 61 Hun, 199.) 
Ordered accordingly, [Lawrence^ J, Lyon vs. 8coU^ 
March, 1896.] 
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ABSOLUTE GUARANTEE OF PA YMENT— NO - DEMAND OF 

PAYMENT NECESSARY. 

The instmment sued on was not a conditional, but an 
absolute guarantee of payment. When the principal 
debtor failed to pay the defendant's contract was broken, 
and the plaintiff had a complete right of actioif against 
him at once (Brown vs* Curtiss^ 2 N. Y., at pp. 227, 228 ; 
Cordier vs. Thompsun^ 8 Daly, 172; 1 Cow. Tr., sec. 
383). The cases in Massachusetts, Maine and Pennsyl- 
vania which hold a different doctrine are not law in this 
State {Brown vs. Owrtiss^ supra^ at p. 228). Notice of 
the principal's default was promptly given to the guar- 
antor. The objection by the defendant that there is no 
allegation or proof of a demand for payment upon the 
principal, is without merit {Hough vs. Oray^ 19 Wend., 
202; Eneas vs. Hoops, 42 N. Y. Superior Ct. R., 517). 
The verdict was properly directed, and the motion for a 
new trial must be denied. [McAdam, J. American 
Encaustic Idling Co. vs. Hermann, March, 1896.] 

MOTION FOR NEW TRIAL — CODE § 999 — GROUNDS OF 

MOTION. 

The Code (sec. 999) permits the trial Judge, in his 
discretion, to entertain a motion for a new trial upon 
certain specified grounds. The order entered denied 
the application on all of those grounds. The defendant 
insists upon having another ground inserted, one which 
the trial Judge had no power to entertain or decide 
Argall vs. Jacobs, 21 Hun, at p. 116, aff'd 97 N. Y., 
110 ; Tinson vs. Welch, 51 N. Y., 244 ; OlarJc vs. Bank, 
8 Daly, at p. 502). The ground proposed to be inserted 
was not discussed during the trial {Staring vs. Bowing, 
6 Barb., 109; Smith vs. Floyd, 18 id., 522), and would 
have been unavailing if it had been ruled upon {Mur- 
phy YS.Carey, 89 Hun, 106). The application to resettle 
order must be denied ; no costs. [McAdam, J. MiUer 
vs. Edwards, March, 1896.] 
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ACTION AOAIN8T N. Y. Cmr FOB PEB80KAL INJITRIES 

DELAY IN FILINO NOTICE WITH THE OOKPORATION 

COUNSEL — ^INFANCY OF CLAIMANT — STATUTOBY 

LIMITATIONS OF ACTIONS. 

The plaintiff on March 12, 1895, sustained personal 
injuries by reason of the negligence of the defendant in 
respect to the highway known as Eighth avenue. The 
defendant moved to dismiss the complaint upon the 
ground that notice of intention to commence the action 
had not been filed with the Counsel to the Corporation 
within six months after the cause of action accrued, as 
required by chap. 572 of the Laws of 1886. The notice 
was given, but not until about ten months after the hap- 
pening of the accident, and the fact is so alleged in the 
complaint. The fact of the filing of the notice within 
six months must be set up in the complaint or a cause 
of action is not alleged {Mertz vs. City of Brooklyn^ 33 
St. Rep., 577, aff'd 128 N. Y., 617; Ourry vs. City, 185 
N. Y., 366; Foley vs. The May or ^ App. Div., First 
Dept., Feb., 1896). The Legislature can attach such a 
condition to the maintenance of either a common law or 
statutory action {Reining vs. City, 102 N. Y., 308). It 
is a condition precedent (Bauer vs. City, 44 St. Rep., 
814; Babcock vs. The Mayor, 24 Abb. N. C, 276 aff'd. 
56 "Hun, 196 ; Dawson vs. City, 49 Hun, 322 ; FranTcel 
vs. The Mayor, 18 St. Rep., 241 ; Sullivan vs. The City, 
77 Hun, 440). Harrigan vs. City (119 N. Y., 156), and 
Norton vs. The Mayor (37 Supp., 1) merely hold that 
in actions ex delicto a demand for adjustment need not 
be served upon the Comptroller, and in no manner affect 
the proposition involved here. It is claimed that be- 
cause the plaintiff is an infant the statute does not 
apply to him until one year after the disability has been 
removed (Code, sec. 396). The answer to this is that 
the exceptions in the Code do not apply to the statute 
in question, which is special in its character and con- 
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tains no exceptions. Infents, like other persons, are 
barred by an act for limiting snits at law if there is no 
saving clause in* their favor (Angell on lam., May's ed., 
sees. 196, 476). Plaintiff asked leave to amend by allege 
ing oral notice to an attache of the Corporation Counsel's 
office. The amendment if granted would be unavailing, 
for when the law requires a notice to be filed it implies 
that it shall be in writing {Foley ys. The Mayor y supra). 
It follows that the motion to dismiss the complaint must 
be granted. [McAdam, J. Norton^ hy O^d^riy Tlie Mayor 
<fec., of N. T. City, March, 1896.] 

BILL OF PARTI0ULAB8 IN SLANDER CASE. 

Motion granted for a bill of particulars setting forth 
approximately the times and in whose presence the 
slanderous statements alleged in paragraph III of the 
complaint were made. [Maclean, J. Glasgow vs. Til- 
toriy March, 1896.] 

CONTEMPT BEFORE REFEREE — WITNESS' REFUSAL TO 

ANSWER — MATERIALTY OF ANSWER — 

POWER OF REFEREE. 

The witness, for whose refusal to answer before the 
referee punishment for contempt is asked, was not 
questioned in regard to the lands in controversy in this 
action, but concerning property near by in respect to 
which his wife has a pending litigation with defendants. 
The referee had power to punish for the alleged con- 
tempt, but, instead of so doing, gave an order to show 
cause returnable before this Court in order that the 
Court may pass upon the materialty of the evidence 
sought from the witness. The only question asked 
which the witness refused to answer was this : * ^ When 
did you purchase that property ? ' ' and referred to pro- 
perty owned by his wife at some distance from that 
involved in this litigation, although in its vicinity. It 
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is evident that the question given to the witness was not 
per se material. Even if designed to lead to proof of 
accruing rental value since the erection of the elevated 
railroad of property other than that in litigation, it 
would not have been material in this case {Jamieson vs. 
El. R'y, 14{7 N.Y., 322; Boetzkes vs. Man. Co., Appel- 
late Div. Sup. Ct.j First Dep't, Mss.) But the defend- 
ant's counsel say they offered the evidence in rebuttal 
of the testimony of the plaintiff's expert, who had given 
opinions of value based upon course of rentals of the 
vicinity property, including that of the wife of the wit- 
ness. If that expert's testimony was competent and 
material, the facts disproving his assumption of facts 
might be equally so. But the evidence of the expert is 
not in the papers submitted, and I cannot punish for 
contempt without evidence of materialty. The offer of 
counsel before the referee of the purpose of his prelim- 
inary question to the witness might well justify them, 
as between the parties" to the litigation, in ruling upon 
the propriety of the question, for Courts usually accept 
offers of counsel as to what is to what is to follow in 
determining the materialty of the inquiry. But such an 
offer is not proof in proceeding for contempt, and there- 
fore the question which the witness refused to answer, 
under the advice of his own counsel, appears, upon the 
papers presented on this motion, to be calling for imma- 
terial evidence. The motion is denied. [Russell, J. 
Lutz vs. Man. R^y, March, 1896.] 

PBEFERRED CAUSE — ACTION AGAINST N. Y. CITY FOR 

SERVICES — CODE § 791 AND 793 — RULE VI — 

ACTIONS AGAINST THE STATE. 

The motion to prefer this cause is made by the plain- 
tiff on two grounds, viz. : (1) That the Mayor, Alder- 
men and Commonalty of the City of New York are' 
defendants, and that an action against them is entitled 
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to a preference under sections 791 and 793 of the Code 
of Civil Procedure, and (2) that the trial will not occupy 
more than two hours, and that for that reason the action 
is entitled to a preference under rule VI of the rules 
applicable to the Trial Terms of the Supreme Court in 
the First Judicial District. The second ground may at 
once be disposed of by a reference to the rule invoked. 
The action is brought to recover for services rendered, 
and such an action is not covered by the said rule. 
******* 

Held : In actions or special proceedings by or against 
the Mayor, Aldermen and Commonalty of the City of 
New York, the right of the Counsel to the Corporation 
to move for a preference is the same as that of the 
Attorney General in actions or proceedings by or against 
the State or any State oflSicer, and that the other party 
has no right to move the case or proceeding as a pre- 
ferred one except upon the failure of the Counsel to the 
Corporation to proceed under his claim for a preference, 
the present motion cannot be granted upon the first 
ground assigned as the basis of the motion. In Mooney 
vs. The May or ^ c£c., reported in the Law Journal of 
February 8th, 1893, a similar motion was denied by 
Chief Judge Daly, of the Court of Common Pleas, on 
the ground that the preference could not be granted 
except upon the application of the Corporation Counsel. 
The motion is denied, with $10 costs. [Opinion by 
Freedman, J. Simpson vs. The Mayor, <fec., March, 
1896.] 

NOTE OF ISSUE — CODE § 977 — RULE 24 — TIME OF ISSUE. 

No issue arose until the answers were served on Feb- 
ruary 24th (Code, sec. 964). When the issue did arise 
its date became the same as though the answers had 
been served when the time to answer first expired (Rules 
of Practice, 24). Plaintiff filed notes of issue for the 
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March term on February 19tli. Notes of issue always 
must state, not the date of the issue, but ^^the time 
when the last pleading was served'^ (Code, sec. 977), 
<3learly contemplating the service of the last pleading 
before filing the note of issue. Until February 24th 
plaintiff could not have known nor stated in the note of 
issue when the last pleading was served, and then it was 
too late to file it for the March term. The cases are 
improperly on the calendar, and the motion to strike 
them off is granted, with costs. [Pryor, J. Van Buren 
-et al. vs. Lazarus i March, 1896.] 

BEMUBBEB — ^ALLEGATIONS OF FRAUD, DURESS OR MIS- 
TAKE — ^PAYMENT BY MISTAKE — RESCIND- 
ING OF COMPROMISE. 

Demurrer to complaint for insufficiency. Held: In 
the statement of &.cts the complaint is confused and 
obscure ; but so much is clear beyond question, namely, 
that a fund of $27,690.84 was in dispute between the 
parties, and that in settlement of the controversy the 
plaintiff paid the defendant $11,000, the sum sought to 
be recovered in an action for money had and received. 
The compromise cannot be rescinded except upon proof 
of fraud, duress or mistake in its negotiation {Fester vs. 
Weber y 78 N. Y. 334). The complaint contains no alle- 
gation of facts constituting fraud, nor of duress other 
than an urgent need of money by the plaintiff. Upon a 
review of adjudged cases it will not be found that any 
Court h^s recognized such need as the legal equivalent 
of duress {Hatter vs. Orunlee^ 26 Am. Dec, 377, note; 
Mayor vs. JeffermaUy 45 Am. Dec, 153, note). The 
mistake pretended by plaintiff is ignorance of the fact 
that it was not indebted to the defendant. This ignor- 
ance is not imputed to any fraud of the defendant, but 
to the fact that the adjustment of accounts between the 
parties had not been completed. The language of the 
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brief is that ^^the plaintiff hastily assumed that it was 
so indebted." It is quite apparent that the complaint 
exhibits no cause of action. Demurrer sustained^ with 
leave to amend. [Pryor, J. The Associated Lace 
Makers Co. vs. Malay ^ March, 1896.] 



N. Y. CITY COURT. 

•♦ 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

STAY OF PEO0EEDING8 BY LOWER COURT ON APPEAL — 

SUGGESTION OF APPELLATE TERM. 

After decision by the Appellate Term of Supreme 
Conrt a stay will not be granted by this Conrt, except 
npon the suggestion of such Appellate Term. [Van 
Wyck, C. J. Oleason vs. Thorn^ March, 1896.] 

OBJECT OF SUPPLEMENTARY PROCEEDINGS — OPPRESSIVE 

EXAMINATION — RESTRICTION. 

Motion to terminate an examination in proceedings 
supplementary to execution. Held: The energy and 
industry displayed by the attorney for the judgment 
creditor in this proceeding is simply marvelous. The 
affidavits submitted disclose that over four hundred 
pages of testimony have been taken and about twenty- 
eight witnesses examined, and many of them two and 
three times ; also that two equity suits have been com- 
menced pending these proceedings to set aside and can- 
eel certain conveyances, and that' said suits are still 
undetermined. I am fully in sympathy with a liberal 
examination in supplementary proceedings, but there is 
a point beyond which the examination ought not to go. 
The- office of an order in supplementary proceedings is 
not to enable the judgment creditor to discover testi- 
mony that will be valuable to him in a creditor's action, 
but to discover property of the judgment debtor prop- 
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erly applicable to the payment of the judgment ; and 
whenever the Court becomes satisfied that its process is 
being diverted to uses outside of its legitimate channels, 
it then becomes a duty to terminate the proceedings. I 
am satisfied from the affidavits of the attorney for the 
judgment creditor that he is in possession of all the facts 
necessary for a receiver to protect his client's interests 
a^d that he should be remitted to his equity actions. 
The subpoenas outstanding should be revoked and wit- 
nesses required to sign and swear to their examination 
as taken. . The procedings to be terminated, except to 
allow application for appointment of receiver. [Con- 
Ian, J. Warber vs. Mosensteiny March, 1896.] 

MOTION FOB NEW TRIAL ON THE MINUTES — CODE § 999 — 

MOTION FOB NEW TBIAL ON CASE AT 

SPECIAL TEBM. 

This motion was noticed to be heard at the March 
Special Term, which is held by the same Justice who 
presided at the February Trial Term at the trial of this 
cause, and it is his opinion that he committed reversible 
error upon the trial and that a new trial should and will 
eventually be granted ; but there is grave doubt whether 
the power exists at a Special Term, held after the Trial 
Term has passed, to grant, against defendant's objec- 
tion, a new trial on a motion there made for the reargu- 
ment of the motion made at the Trial Term, upon the 
minutes, for a new trial on the grounds stated in Code, 
999, and there denied. The safest practice is to move 
on a case made and settled, which, however, need not be 
printed, and this practice has the sanction of our apel- 
late authority {Schmidt vs. Cohn^ 12 Daly, 134; Code, 
1002). This motion will be denied, unless defendant 
withdraws his challenge to the authority, but with leave 
to plaintiflfs to move on case made and settled. [Van 
Wyck, J. Kinsey vs. Allen^ March, 1896.] 
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WITNESS TRA.VEL FEES — CODE § 3267. 

Defendant in Ms bill of costs include witnesses' fees 
paid. He charges for attendance of following witnesses 
— John A. Dempsey for 6 attendances, $9; Wm. E. 
Smith for 18 attendances, $27; Jessie Baldwin for 20 
attendances, $10 ; Evelina Fairman for 13 attendances, 
$19.50. John A. Dempsey, the above named witness, 
now makes aflEldavit to the eflfect that he was subpoe- 
naed herein as a witness on not more than four occa- 
sions, and on each of them he was not offered more than 
fifty cents. It would be injustice to allow defendant to 
enrich himself by swearing witnesses' fees in his pocket 
which he did not disburse. Defendant's aflBidavit in 
regard to disbursements annexed to his bill of costs 
fails to state if he includes travel fees of witnesses, the 
distance for which they are allowed (see sec. 3267 of the 
Code). Motion, therefore, is granted to the extent of a 
retaxation of the witnesses' fees charged in bill of costs. 
Such taxation to be had before the clerk of this Court 
on two days' notice, which may be given by either 
party. [Schuehman, J. Dempsey vs. Baldwin^ April, 
1896.] 

LIABILITY OF THIKD PARTY FOR COSTS — ASSIGNED CLAIM. 

This is a motion to make John Dougherty a third 
party, liable for the defendant's costs in this action 
under section 3247 of the Code of Civil Procedure, on 
the ground that this suit was brought in Haley's name 
for the benefit of John Dougherty ; that John Dough- 
erty was the real party in interest as plaintiff in this 
action and beneficially interested in the result thereof. 
The testimony taken before the referee shows : That the 
loan of $450, evidenced by a check of defendant for 
$450, made to the. order of Dougherty, was by the lat- 
ter assigned in writing to Haley, the plaintiff. Said 
eheck was three or four years old. The complaint in 
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this action and the bill of particulars marked Exhibit I 
and II are signed and verified by Haley, the plaintiflf. 
By said assignment the plaintiff obtained legal title to 
said claim or check and was the real party in interest 
Stons vs. Frosty 61 N. Y. Rep., 614; Sheridan vs. 
The Mayor y 68 N. Y. Rep., 30). Held: In this case 
there is an absolute assignment to Haley, who is the 
sole owner of the claim, who brought the action in his 
own name ; the complaint was not framed so that 
Dougherty, if he had any interest in the action, could 
be protected by the judgment, and if plaintiff suc- 
ceeded in recovering a judgment he could have col- 
lected it and kept every dollar of it, being under no 
legal obligation whatsoever to give Dougherty one cent 
out of it. Motion denied, with costs. [Opinion by 
Schuchman, J. Haley vs. Isaacs^ April, 1896.] 

COMPLAINT AGAINST CORPORATION — CODE § 1775. 

Section 1775 requires complaint to state whether 
plaintiff is a domestic or foreign corporation. Com- 
plaint in this case fails to do so, and on that ground 
defendant demurs, on the ground that complaint does 
not state facts sufSicient to constitute a cause of action. 
Defendant's claim is supported by Olegg vs. Chicago 
Newspaper Union (8 Civ. Pro., 401), Nat. T. Society 
vs. Anderson (17 N. Y. State Rep., 389), Chandler vs. 
Erie Transfer Co. (13 N. Y. Supp., 573). Plaintiff 
contends that the cause of action is not dependent on 
the fact whether the corporation is domestic or foreign. 
It is complete in either case. That the defect is one of 
form and -not of substance, and one therefore which 
cannot be taken advantage of by demurrer. He citea 
Fox vs. Erie Press Co. (93 N. Y., 55), Hafner & Shoen 
Furniture Co. vs. Orimme (10 C. P. R., 176, Bradley^ 
J.), and quotes Mr. Justice Adams of Monroe Co. 
From an examination of above cases I conclude that 
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defendant's claim should be sustained. Demurrer sus- 
tained. Plaintiff is allowed to amend complaint within 
three days on payment of $10 costs. [Schuchman, J. 
Wright & Oo. vs. Philip Hake Mfg. Co., April, 1896.] 

LEVY ON IKSITRAKOE POLICY — SALE ON EXECUTION. 

The Court is asked to enjoin the Sheriff from selling 
an insurance policy or the right, title and interest 
therein of the judgment debtor, pursuant to an execu- 
tion issued herein, also to enjoin plaintiff. The Sheriff 
levied on the policy by virtue of a writ of attachment, 
judgment was thereafter entered and execution issued 
thereon. The plaintiff obtained a specific lien upon the 
policy, by the levy made by authority of the attach- 
ment. He perfected that lien by judgment settling the 
question of liability and the amount. He has issued 
execution to make the judgment debtor's interest in 
said policy applicable to the payment of his debt. The 
execution is the continuance of the attachment lien, 
with the additional authority of the judgment {Mechan- 
i&s Bank vs. DakiUy 51 N. Y., 519). It is admitted 
that the judgment debtor is the owner of the policy. 
No third party has any lien thereon on interest therein. 
In that respect this case differs from the one cited. The 
sale by the Sheriff by virtue of the execution is the 
exercise of the Sheriff's functions of office. It is not 
for the Court to interfere therewith or to define them. 
If he does a wrong he is answerable for it. Motion 
denied; no costs. [Schuchman, J.^ Katzenstein vs. 
LehmaUj April, 1896.] 
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SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

ACTIONS IN FORMA PAUPERIS — ATTORNEY MUST PROSE- 
CUTE WITHOUT COMPENSATION — COSTS 
ALREADY ACCRUED. 

This is an application for leave to sue as a poor per- 
son. Such applications are becoming very numerous. 
It is incumbent upon the Court to scrutinize carefully 
every motion that is made to obtain such leave. The 
plaintifE had an attorney as far back as the 6th March, 
1896, the date of the summons, and therefore it cannot 
be said that she was unable to procure an attorney. It 
has frequently been held that such applications are not 
to be encouraged {Brown vs. Story ^ 1 Paige, 688; 
Downs vs. Farley^ 12 Civ. Pro. Rep. 119). In Brown 
vs. Story the Chancellor, in denying the motion, said: 
'* Applications of this kind ought not to be encouraged 
in this country, where, if a party has a just claim or 
valid defense, solicitors and counsel are always ready to 
assist him on receiving the trifling disbursements which 
must be paid to other oflBicers of the Court. A claim to 
be excused from paying costs already accrued has never 
been allowed, even after a party is permitted to prose- 
cute as a pauper, but is liable for the costs of any 
irregular or improper proceeding on his part." In this 
case it does not appear that the attorney is willing to 
prosecute the action without compensation, nor does it 
appear that he has agreed so to do. This alone is a 
suflBicient reason for refusing the permission which is 
asked by the plaintiff. Motion denied. [Lawrence, J. 
KisteTy an Infant^ cfec, vs. The Manhattan Railway 
Co., April, 1896.] 
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ACTIONS IN FORMA PAUPERIS — INFANT PLAINTIPP — ^AT- 
TORNEY NOT TO BE INTERESTED IN RECOVERY. 

Application for leave to sue in formapatuperis. A 
previous order granting such permission was vacated on 
the ground that it had been prematurely granted, no 
guardian ad litem for the infant plaintiff having been 
appointed before making the application. Such guar- 
dian has now been appointed and the application is 
renewed. While it is true that in this case the attor- 
ney consents to conduct it without charges, there is 
nothing to show that he is not interested in any recov- 
ery which may be had. Motion denied. [Lawrence, J. 
Ooldbergy an Infaid^ <fec., vs. Blinsky^ April, 1896]. 

RECOVERY OF COSTS IN ACTIONS IN FORMA PAUPERIS — 
EXTRA ALLOWANCE — CODE §§ 458, 467, 3228. 

Plaintiff's motion for award of costs denied, without 
costs. The plaintiff is entitled to the costs of the 
action as matter of statutory right (Code Civ. Pro. , sec. 
3228). Nothing in the provisions of the Code of Civ. 
Pro. (sees. 458-467) deprives a successful plaintiff who 
was permitted to prosecute as a poor person of such 
costs. Defendant's motion to reduce the extra allow- 
ance, &c., denied, without costs. [Bischoff, J. Wihnyk 
vs. Second Ave JSIi. Co.y April 1896.] 

PREFERRED OASES — GENERAL RULE 36 — CODE § 793 — 

SHOWING BIGHTS TO A PREFERENCE — SERVICE 

OF ORDER FOR PREFERENCE — PROPER 

PRACTICE IN SUCH OASES. 

The plaintiff, as well as the defendant, may claim the 
preference, given by rule 36 of the General Rules of 
Practice, in the following terms: ^'Whenever, in any 
action an issue shall have been joined, if the defendant 
be imprisoned under an order of arrest in the action, or 
if the property of the defendant be held under attach-' 
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634 of the Code has been followed, and we may reason- 
ably consult the authorities under the latter to ascertain 
what cases are incladed within the term. By reference 
to the cases collected nnder that section (1 Stover's An- 
notated Code, 501) it will be found it does not embrace 
actjions upon an instrument in which facts outside the 
instrument must be averred to constitute a cause of 
action {TooJcer vs. ArnotuCy 76 N. Y., 397). That was 
an action upon an acceptance of a conditional order for 
the x>&yment of a certain sum; and if such an instru- 
ment is not one for the payment of money only, then 
clearly a contract to pay for services to be x)erformed is 
not ; for a prima facie right to recover is not established 
by the production of the instrum^it alone, which seems 
to be the test. The special rule enumerates checks, 
bonds, notes, bills of exchange, policies of life insur- 
ance, leases and undertakings ^^ or other instruments for 
the payment of money only, ' ' and preference can only 
be claimed upon like instruments. Motion denied. 
[Daly, J. Fleming et al. vs. Hwmber & Co. {America\ 
Limited, April, 1896.] 

PBEFEBBED OASES — POLICY OF FIRE IKSUBANOE. 

A preference is asked for in action brought upon a 
policy of fire insurance. The rule allows a preference 
in a proper case, ' ^ In an action for goods sold and de- 
livered, or in an action brought to recover upon a prom- 
issory note, check, bill of exchange, bond, policy of life 
insurance, lease, undertaking or other instrument for 
the payment of money only.'' It is clear that actions 
upon policies of fire insurance were intentionally omit- 
ted, and the reason is obvious. An action upon a policy 
otfire insurance y unlike an action upon b» policy of life 
insurance, involves a question of the amount of recov- 
ery and would almost certainly consume more than two 
hours in the trial. The intention in framing the rule to 
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specified in the notice, because such notice was not 
countermanded {Cunningham vs. Kennedy^ N. Y. Law 
Journal, October 9, 1894). Motion for preference de- 
nied. [Daly, J. Zeigler^ an Infant^ <fec., vs. Trerik- 
man^ April, 1896.] 

PREFERRED OASES — SEVERAL CAUSES OF ACTION — ACTION 
FOR MONET LOANED NOT ENTITLED TO PREFERENCE. 

To entitle a plaintiff to a preference, all the causes of 
action joined in his complaint must be such as are enti- 
tled to a preference. The case is somewhat analogous 
to those holding a plaintiff not entitled to an order of 
arrest if he has joined in one complaint a cause of action 
in which arrest may be granted and another in which it 
may not. He ought not to be allowed to take on unpre- 
ferred causes to those named in the rule and claim 
preference for all. If he wishes a preference he can 
keep his preferred cause distinct from the others. In 
this case causes of action for money loaned (not named 
in the rule and not entitled to preference) are joined 
with causes of action upon promissory notes. Plaintiff 
is not entitled to a preference. Motion denied. [Daly, 
J. NewTioffY^. Epstein^ April, 1896.] 

PREFERRED CASES — ATTACHMENT — RULE 36 — SPECIAL 
RULE VI — CODE § 501 — § 534 — WRITTEN 

INSTRUMENTS. 

Rule 36 gives a preference for trial when the property 
of the defendant is ^' held under attachment." Where 
a bond has been given by the defendant to discharge the 
attachment no property is held, and there can be no 
preference. An action for loss of profits upon a written 
contract for work and labor at an agreed price is not an 
action ' ' upon an instrument for the payment of money 
only" under Special Rule VI of the Trial Terms. In 
framing the rule for preferences the language of section 
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PREFERRED OASES — REMANDED BY PLAINTIFFS' DEFAULT 
— MOTION TO RESTORE TO PREFERRED CALENDAR. 

After a cause has been remanded from the preferred 
to the general calendar for default in appearance of the 
plaintiflE, it may be restored to the preferred calendar on 
application to the part for the trial of preferred causes 
(see order in Herz vs. T^iird Ave. RM. Co., per Freed- 
man, J., March 20, 1895). Motion to restore cause 
granted. [Daly, J. YaugTian^ AdmW^ vs. WorJcing- 
men^s Co-operative Uiiited Ins. League of N. Y. dty^ 
April, 1896.] 

FRIVOLOUS ANSWER. 

The motion is to strike out the answer of the defend- 
ant Gorman as frivolous, and for an order of reference 
to compute the amount due, the action being for the 
foreclosure of a mortgage. I am of the opinion that the 
motion should be denied. There may be enough stated 
in the answer to entitle the defendant to equitable 
relief, and on the facts which appear from all the papers 
I do not think that the defendant's rights should be 
disposed of so summarily. A frivolous answer is one 
which denies no material allegation of the complaint, 
and sets up no defense ; it is one which if true contains 
no defense, and the insufSiciency of which is so glaring 
as to appear upon fair inspection without argument 
Strong vs. Sprout^ 53 N. Y., 497; Moody vs. Beldeny 
15 N. Y. Supp., 119). Under these decisions I do not 
think that this answer is frivolous ; and the proper and 
more orderly procedure, I think, would be to put the 
plaintiff to his demurrer, when the question as to 
whether the answer contains a defense to the action can 
be deliberately examined. [Lawrence, J. Nolan vs. 
Breed et. al., April, 1896.] 
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MORTGAGE ON LEASEHOLD INTEREST — ALLOWANCE — 

CODE § 3253. 

This action was brought for the foreclosure of a mort- 
gage upon leasehold property; and, upon the presen- 
tation of the judgment of foreclosure and sale, applica- 
tion was made for an allowance. The defendants raised 
no objection to the judgment of foreclosure, but opi)osed 
the allowance on the ground that it was held by the 
General Term of this department, in the case of Huvi- 
ington vs. Moore (59 Hun, 351), that in an action 
brought' for foreclosure of a mortgage upon a leasehold 
estate for twenty-one years with conditions for renewal, 
reserving a rent certain, an additional allowance of costs 
in a proper case can be made to the extent of five per 
cent, upon the amount involved; but that the phrase 
"real property" in section 3253 of the Code of Civil 
Procedure does not include leasehold estates so as to 
bring an action for the foreclosure of a mortgage thereon 
within subdivision 1 of that section. That subdivision 
limits the allowance in an action to foreclose a mortgage 
to a sum not exceeding 2^ per centum upon the sum 
due or claimed to be due upon the mortgage, nor the 
aggregate sum of $200. I had granted in this case an 
allowance of $200 in the first instance ; and the matter 
comes before me upon a motion for a reargument. I 
am satisfied, under the case cited, that an allowance 
cannot be granted under subdivision 1 of section 3253 
of the Code of Civil Procedure (see also Despard vs. 
Churchill^ 53 N. Y., 192). The question therefore 
remains whether an allowance of five per cent, can be 
granted under subdivision 2 of that section. The de- 
fendants' counsel claims that it cannot, for the reason 
that no defense has been interposed herein, and that 
such fact must appear as a precedent condition to the 
right of the plaintiff to an allowance. This position 
^eems tQ l?9 wqU taken \ and, as th^ leasehold property 
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has been held not to be within subdivision 1 of the 
section in question, and not to be real property, I 
am reluctantly obliged to decline the application for 
an aUowance. Ordered accordingly. [Lawrence, J. 
Barnes vs. Meyer et aZ.] 

PARTIAL DEFENSES — CODE § 608. 

As the second and third defenses are not stated to be 
pleaded as partial defenses, they must be taken to be 
intended as absolute defenses (Code of Civil Pro., sec. 
508). I see no reason, therefore, for granting this mo- 
tion, and it will be denied, with costs. [Lawrence, J. 
CochraTie vs. Bennett ^ April, 1896.] 

RECEIVER IN ACTION TO FORECLOSE MOBTGAGE. 

Where a mortgage security is ample, equity will not 
appoint a receiver to take possession of the property 
from the mortgagor before a decree and sale, although 
the mortgage may provide for a receiver on default of 
the mortgagor {Degener vs. Stiles^ 6 N. Y. Supp., 474). 
That case is peculiarly in point, and on the afSidavits 
presented my conclusion is that the motion for the 
appointment of a receiver herein should be denied, with 
costs to abide the event. [Lawrence, J. WeiU vs. 
BlauneVj April, 1896.] 

ORDER FOR EXAMINATION OF PLAINTIFF BEFORE TRIAL 

— REFUSAL TO BE EXAMINED — STRIKING OUT 

COMPLAINT — CODE § 878. 

This action was commenced on the 22d day of Sep- 
tember, 1894, and issue was joined herein on the 7th of 
November, 1894. It is brought to recover damages 
alleged to have been suflfered by the plaintiff by reason 
of certain alleged wrongful acts on the part of the 
defendants, to wit, that they, the defendants, on the 
6th day of September, 1894, broke into and entered 
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certain apartments described in the complaint in the 
dwelling honse of the plaintiff, and seized and took 
away certain property belonging to the plaintiff of the 
value of $7,000, and converted and disposed of the same 
to their own use, and ejected and put the plaintiff out 
of said apartments by force, and locked up said prem- 
ises and kept the plaintiff therefrom. It is further 
claimed in the complaint that by reason of the alleged 
wrongful acts of the defendants the plaintiff was made 
sick and received a severe shock, and suffered greatly 
in body and mind by reason thereof, &c. The defense 
to the action is, in substance, a general denial of the 
allegations in the complaint. On the 4th day of De- 
cember, 1895, one of the Justices of the Superior Court, 
in which this action was originally brought, made an 
order for her examination, under and pursuant to sec- 
tion 873 of the Code of Civil Procedure, before trial. 
This order was returnable on the 23d day of December, 
1895, at Chambers of the Superior Court, and was duly 
served upon the plaintiff. She failed to appear, and 
ter default was thereupon noted by the justice then pre- 
siding. A motion is now made to punish her for a con- 
tempt in failing to obey such order, by striking out and 
dismissing her complaint, with costs, and for such other 
relief as the Court shall think proper to grant. The 
affidavit read in opposition to the motion is made by 
one of the. attorneys for the plaintiff, and states that 
when the original order was served for the plaintiff's 
examination as an adverse party before trial he com- 
municated the fact of such service to the husband of 
the plaintiff, who has an office in Wall street. New York 
City, but heard nothing from him in reply; that the 
residence and address of the plaintiff has been unknown 
to deponent for some time ; that the plaintiff resided at 
the Holland House on Fifth avenue. New York City, at 
the time of the commencement of the action, but that 
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plaintiff's attorneys have received no commnnication 
from her since that time. He also says that he notified 
the plaintiff on the 13th day of December, 1895, by a 
letter addressed to number 121 East Twenty-ninth street, 
that her examination was set down for the 23d day of 
December, 1895, that address being given in the paprs 
as her residence ; and the deponent says that he never 
heard anything from her or her husband in regard to 
such examination, and that deponent has noticed by let- 
ter both the plaintiff and her husband of the pendency 
and return day of this motion, and has received no 
reply. Upon this state of facts I think that this motion 
should be granted. It is quite evident that the plain- 
tiff does not intend to submit herself to the order of the 
Court, and that she is in flagrant contempt thereof. 
Under section 873 of the Code of Civil Procedure, if a 
party to an action, who has been duly subpoenaed, or 
also faUs without reasonable excuse to obey an order 
duly served upon hfan, made by the Court or Judge 
requiring him to attend to be examined, &c., does not 
offer a reasonable excuse for such failure, the Court 
may, in addition to the penalty which it is thereby au- 
thorized to impose, to wit, the sum of fifty dollars, as 
an additional punishment strike out his pleading. In 
this case I think that the defendants are entitled to an 
order striking out the plaintiff's complaint as a punish- 
ment for her flagrant contempt, and it will be granted, 
with costs (see, also. Gray vs. Qray^ 84 Hun, 347). 
[Lawrence, J. Willoughhy vs. Bank of the Metropolis 
etal, April, 1896:] 

PARTIES ON FOBEOLOSUBE OF MOBTGAGE. 

The rule prescribed by section 1588 of the Code, as to 
the persons who must be made parties in a partition 
action, does not apply to actions for the foreclosure of a 
mortgage. The rule as to parties in the latter class of 
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actions is thus laid down by the Court of Appeals: 
"The rule in equity as to the joinder of parties in a 
foreclosure action aflfects those who have vested estates 
in remainder or reversion, and does not concern itself 
with those who have future contingent interests merely' ' 
{Tovmshend vs. FrommeTy 125 N.Y., 468). ''Not hav- 
ing a vested legal estate in, or lien upon, the mortgaged 
premises, nor a vested interest in the avails of them 
when converted into money, he is not a necessary party 
to this action'' {U. S. Trust Co. vs. Boche, 116 N. 
Y., 131). [Andrews, J. Debevoise vs. Hortell^ April, 
1896.] 

TBL^L OF INDEPENDENT CROSS DEMANDS — CODE § 621. 

This motion will be granted on the authority of -flT. T. 
Life Ins. & Trust Oo. vs. Chdhhert {QTt Hun, p. 339), 
which holds that under the provisions of section 621 of 
the Code of Civil Procedure, defendants in an action are 
not authorized to litigate as between themselves inde- 
pendent cross-demands not connected with the cause of 
action set forth in the complaint. [Lawrence, J. The 
West End Co-operative B. A. L. Ass^n vs. Schramm 
April, 1896.] 

SUPPLEMENTAL ANSWER — MERITS OP DEFENCE — COSTS, 

It is not customary for the Court to deny an applica- 
tion for leave to serve a supplemental answer upon the 
ground that the facts sought to be set forth therein do 
not constitute a defense to the action {Mitchell vs. Allen, 
26 Hun, 643; Williams vs. Bess, 23 State Bep., 489). 
I do not think that laches can be imputed to the defend- 
ant. Upon payment of costs before notice of trial and 
costs of motion, leave will be given to the defendant to 
serve a supplemental, not an amended, answer. [Law- 
rence, J. Eggers vs. Bauner, April, 1896.] 
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FORK OF BILL OF EXCEPTIONS — ^RXJLE 34. 

After reading the stenographer's minutes of the trial 
furnished by the respondent's counsel, I am convinced 
that the paper writing served and termed '^ a bill of ex- 
ceptions" by the appellants' attorneys, does not con- 
tain " so much of the evidence as is necessary to present 
the questions of law upon which exceptions were taken 
upon the trial " (rule 34 of the General Rules of Prac- 
tice). It is not, however, in my opinion, necessary to a 
presentation of the case for review to state the evidence 
sought to be incoporated, in hcec verba ; and hence the 
same, together with the rulings on the trial, should be 
stated in narrative form (rule 34, supra ; see Lem) vs. 
CoheUy N. Y. Law Journal, April 2d, 1894.) [Giegerich, 
J. Gillespie, adm^x, vs. Dry Dock, East B^way & B. 
BB. Co.; Drescher vs. Same; Ghross vs. Same, April, 
1896.] 

STRUCK JURY — ^DISAGREEKENT OF JURY NOT SUFFICIENT 

— CODE § 1093. 

The defendant moves in this case for an order that 
the same be tried before a struck jury. The action is 
brought by the plaintiff to recover a commission for an 
alleged sale of cars effected by him for the defendant to 
a corporation called The Iron Equipment Company, and 
the principal sum involved is $4,025. The cause has 
been twice tried, and on each trial the jury disagreed. 
In consequence of such disagreement the attorney for 
the defendant, who makes the aflBidavit upon which the 
motion is based, is of the opinion that a trial before a 
struck jury should be ordered. If he is iright in his 
contention it would be correct practice for the Court in 
every case in which two juries have disagreed to order a 
trial before a struck jury ; but such is not the intention 
of the provisions of the Code of Civil Procedure in rela- 
tion to trial before struck juries, as I understand it (sec« 
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tion 1063 et seq.. Code Civil Procedure). This motioii 
will therefore be denied, with costs. [Lawrence, J, 
Price vs. The Ohio Falls Oar Oo., April, 1896.] 

PRACTICE AT CHAMBERS — ^AMENDMENTS TO SPECIAL 

TERM RULES 2 AND 5 — HEARING OF MOTIONS — 

APPLICATIONS FOR JUDGEMENT. 

Rule 2, regulating the practice at Special Term, is 
amended by adding the following paragraph thereto : 

On the hearing of a motion upon such calendar but 
one counsel on each side shall be heard, and not more 
than fifteen minutes shall be allowed to each counsel, 
unless the Court shall otherwise order. Applications 
for final judgment, where an interlocutory judgment 
has been entered and an account has been taken, or 
other proceedings had before a referee, and motions for 
new trial on the ground of surprise or newly discovered 
evidence, motions to confirm a referee's report and for 
final judgment in any action in which an issue of 
fact has been tried by a referee, where application for 
final judgment is necessary, and application for final 
judgment in proceedings to condemn real estati for 
public use, may be noticed for, and made at, Part 1 of 
the Special Term, for the hearing of litigated motions 
upon any day of June, July, August and September 
terms when Part 3 of the Special Term is not in session. 
The Justice, however, assigned to Part I of the Special 
Term, if he does not deem it essential or important that 
such application should be heard during the time when 
Part 3 is not in session, may adjourn the same to the 
next term of said Special Term Part 3. 

Rule 5 is amended by adding the following paragraph 
thereto : 

Whenever the Justice assigned to either Part 2 or Part 
3 of the Special Terms is disqualified from hearing any 
application or motion that shall be brought on before him^ 
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h# jnay aend such application to such otlifir part of the 
Spec.iflJ Term as he shall select, to be there heard and 
disposed of. 

[Amendments adopted by the Justices of the Appel- 
late Division, First Department, to take effect July 1st, 
1896.] 

LICENSE FOE SALE OF LIQUOB — MODE OF MEASUREMENT. 

Upon the argument I was inclined to the opinion that 
the contention of the relator's counsel was weU founded, 
but after further consideration of the matter I am con- 
vinced that the rule adopted by the Board of excise, of 
making the measurement between the church and the 
proposed saloon by an air line between the centres of 
the principal entrances, is the correct one. The adop- 
tion of any other rule would certainly lead to confusion, 
uncertainty, evasion and inequality. The writ will be 
dismissed, with costs. [Andrews, J. People ex rel. 
Preininger vs. Board of Excise^ April, 1896.] 

SUPPLEMENTAL ANSWEB AND OOUNTEBOLAIM IN DIVOBOE 

— ^TBIAL BY JUBY. 

The action is for an absolute divorce ; the cause is at 
issue, issues have been framed, and their trial before a 
jury has been ordered. A motion is now made by the 
defendant for leave to file a supplemental answer setting 
forth the alleged adultery of the plaintiff as a counter- 
claim as weU as a defense. Objection is made that the 
motion comes too late, and that the affidavit on which 
the motion is based being that of the defendant alone, 
the motion is of a suspicious character and should not 
be granted. I do not concur in that view. The Court 
ought in these actions, to give to the defendant every 
opportunity of showing why the judgment sought for 
by the plaintiff should not be granted ; and where it is 
allied that the plaintiff had been himself guilty of vio- 
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Ifttion of his matrimonial obligations, the Court ought 
to allow the defendant to set that fact np by way of 
supplemental answer, and to prove the same if it is pos- 
mble for her to do so {Blanc vs. JBlanCj 67 Hun, 384). 
I shall therefore grant an order allowing the filing and 
seryice of a supplemental complaint, and shall amend 
the order in regard to the issues so as to embrace the 
new issue raised by the supplemental answer, the case to 
retain its present place upon the calendar and the issues 
tried as directed by the order heretofore entered. Settle 
order on one day's notice. [Lawrence, J. Gdstdffnetta 
vs. Castagnettaj April, 1896.] 

:SSRVIOE OF SUMMONS ON FOREIGN CORPORATION — 

DESIGNATION FOR SERVICE — CODE § 432 — 

PLACE OF FILING CERTIFICATE. 

l^s is a motion to set aside the service of a summons. 
The summons was served on O. S. Cockey in the City of 
New York as agent of the defendant. The Grand Trunk 
Railway Company of Canada is a foreign corporation, 
and it is alleged that Cockey was not the proper person 
upon whom said summons or process could be served. 
It is alleged in the moving affidavits also that all of the 
officers of the Grand Trunk Railway Company of Can- 
ada reside without the State of New York and that none 
of them are in this State. Mr. Brownell states in his 
affidavit that prior to the first of April, 1895, the com- 
pany, pursuant to the provisions of the general corpora- 
tion law of the State of New York and the Code of Civil 
Procedure of said State, duly designated and appointed 
him in the place of one Sprague, deceased, as the per- 
son upon whom service of a summons or any process or 
other paper may be made within the State of New York 
for said corporation, and that also, pursuant to the pro- 
visions of chapter 752 of the Laws of this State for the 
year 1868, said corporation, by the same instrument, 
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.duly appointed and designated him as its attorney^ 
nj>on whom service of process issued against the said 
corporation might be made either i>ersonally or by lear- 
ing the same at his place of business. That in said des- 
ignation his office address and place of business was 
duly given, and that said designation and certificate 
were duly executed, accompanied with a written con- 
sent of the person designated, and was thereafter duly 
filed in the office prescribed, more than one year ^^ prior 
to the date hereof i" Unless the plaintiff can deny these 
allegations the service must be set aside. Under sec- 
tion 432 of the Code of Civil Procedure it is provided 
that if the designation is not. in force, or if neither the 
person designated nor an officer specified in subdivision 
first of said section can be found with due diligence, 
and the corporation has property within the State, or 
the cause of action arises therein, service may be made 
as therein directed. It is claimed in this case that due 
•diligence was exercised by the plaintiff, but I do not 
think that the affidavits of the plaintiff establish that 
fact. The mere fact that the officer resided in Buffalo 
does not excuse the plaintiff from attempting to serve 
him, if the provisions of the laws of the State in regard 
to the designation of the person to be served have been 
complied with, as it alleged in the affidavit. In the 
case of Tachhand vs. Chicago^ <fec., RR. Co. (115 N.Y., 
487) it distinctly appeared that there had not been any 
designation by the defendant of a person upon whom 
service of process might be made in the State of New 
York. In the cases of Palmer vs. Penn. RR. Co. (35 
Hun, 369) and Childs vs. Harris Mfg. Co. (104 N. Y., 
477) there was no allegation that there had been a per- 
son designated by the corporation defendant, upon 
whom process against it could be served. I wiU allow 
the plaintiff to put in further affidavits upon the ques- 
tion of diligence, if advised that such affidavits will 
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eliable him to sustain the service of the summons. 
Settle order on notice. [Lawrence, J. Cannon vs. 
Grand Trunk Railway Co. of Canada^ April, 1896.] 

' AKTCILLAEY GUARDIAN — CODE §§ 1581, 2838. 

• • - 

I do not think that the provisions of section 1681,: 
Code of Civ. Pro., which requires an undertaking to be. 
given by the general guardian before he shall be entitled 
to receive the proceeds of the sale of an infant's interest 
in partition, can be dispensed with, even though the 
guardian who now applies for the fund is an ancillary 
guardian. Such a guardian is authorized only to de- 
mand and receive the personal property and the rents 
and profits of the real property of the ward (sec. 2838, 
Code of Civ. Pro.). It is weU settled that the proceeds 
of sale in partition belonging to an infant are impressed 
with the character of real estate until the majority of 
the infant {Matter of Thomas^ 1 Hun, 473 ; Horton vs. 
McCoy, 47 N. Y., 21). The petitioner, therefore, must 
bring himself strictly within the provisions of section 
1681 before the order asked for can be made. [Beek- 
man, J. Tregoning vs. Tregomng et ah, April, 1896.] 

STENOGRAPHEB'S fees on FBEFABIN0 CASE OB 

AMENDMENTS. 

Although the decisions are conflicting as to the allow- 
ance of the expense of stenographer's minutes as a dis- 
bursement, when obtained for the purpose of preparing 
a case or amendments, the weight of authority seems to 
prevent the taxation of such an item, except where there 
is a stipulation or the Judge has made an order requir- 
ing them. The motion for retaxation is therefore de- 
nied. [Russell, J. Pooler vs. N. F. El. HH. et. al., 
April, 1896.] 
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OOKSIDBBATIOK OF LEASB — COLLATERAL PROMISE Afi A 

BEFENOE. 

The executors of William H. Hall sue to recover leRt 
due upon a sealed lease of premises, 243 Greenwich 
street, demised for five years from May 1, 1893, at a 
specified rental. The defense is that the lease was 
signed in consideration of a promise by the testator to 
makie certain permanent repairs to the cellar, and that 
during the term the promise was renewed. Both prom- 
ises were oral. The only consideration alleged is the 
execution of the lease and the defendant's promise not 
to remove. The defects of the cellar, if such they were, 
existed before the hiring ; the tenant was aware of them, 
and presumably took the premises for better or for 
worse {Bloomer vs. Merrill^ 1 Daly, 485). The second 
promise is clearly without consideration and unenforci- 
ble {Oottsberger vs. Radway^ 2 Hilt., 342; Spreclcle^ 
vs> SaXj 1 E. D. S., 253). In legal contemplation the 
mutual provisions of the lease formed its only consider- 
ation. This brings us to the vital question, whether 
what is alleged to have been said as to repairs prior to 
the execution of the lease was merged in it, or amounts 
to an independent collateral agreement, which, though 
oral, is provable without impairing the rule that written 
instruments, which apparently contain the entire agree- 
ment of the parties, are not to be varied or enlarged 
either in their terms or legal effect by oral evidence. 
The settled rule is that where upon the inspection of a 
contract it appears to contain the entire engagement of 
1^ parties, and to define the object and measure the 
extent of such engagement, it constitutes and is pfe- 
Slimed to contain the whole contract {Mighmie vs. Ta,y- 
loTy 98 N. Y., 288; Bngelhorn vs. BeitliTiger, 122 N. 
T., 76). The Court in the case last cited said: ^^All 
prior and contemporaneous negotiations and oral prom- 
ises in reference to the same subject are merged in the 
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written contract, and t)ie rights and d^tUsHipl ## jMur- 
ties are to be determined by that iayvtromenl^' The 
principle has been frequently applied to leases and /other 
writings {Wilson vs. Deeriy 74 N. Y., at p. tl^^'^ited 
and approved in Bouse vs. Walchy 144 N. %, 418; 
Marsh vs. McNair^ 99 id!., 174 ; 2%oma« vs. i9?fftf, 127 
t(Z., 133). To hold that a promise to repair^ nolt con- 
tained in a lease, is an independent collateral ii^i^ment 
would not only deprive the plaintifls of all pix)^<ion of 
the rale stated, but impair its object and pn^ landlords 

almost at the mercy of tenants. 

* * ' * * « * « 

If the answer had alleged that the repairs ^»m to be 
made antecedent to the term, and that their pierfprmance 
had been postponed at the request of the landlord until 
after it had commenced, there might have been lorce in 
l^e defendant's contention that the promise ^wbB collat- 
eral to the lease. For these reasons the oraj evidence 
was properly excluded, and the plaintiffs are entitled to 
judgment for $1,194.48. [Opinion by McAdam, J. 
Ball et al.y ex^rs, vs. Bertoriy April, 1896.J 

IMPEBSONATION OF AKOTHEB FOB IlfSUBAJReX. 

It is probable that under the present ans^^r the de- 
fense suggested in the defendant's brief is noit jpresented. 
If the person named in the policy of insurance was per- 
sonated by another individual who signed the appUca- 
Hon and was examined by the company^s pfhyidcian, 
there was no contract, as the minds of the contracting 
parties never met upon the subject matter of itbe agree- 
ment. Time should be allowed to the def en^iiBi lb pre- 
pare and complete such a defense. Motion Ipr jurefer- 
enqe denied. [Daly, J. Priestley vs. Am^ri^tM^^niou^ 
Ldft Ins. Co., April, 1896.] 



\ . 
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OOUirnAROiiAIM when triable by JUBY — AOOOUNTIKrO — 

I 

- PBEFEBENCE — CODE § 974. 

Motion on behalf of the plaintiff for an order refer- 
ring all the Lssnes in the above entitied action to a refe- 
ree to hear and determine the same, and a motion is 
made on the part of the defendant Ives that issues aris- 
ing upon the complaint and amended answer of said 
defendant be framed for a trial by jury. The action is 
an equitable one for an accounting, and all the parties 
except the defendant Ives have consented to a reference. 
The defendant Ives refuses so to consent because she 
has interposed certain counterclaims which she contends 
are properly triable before a jury. The General Term 
of the Second Department, in the case of the Brooklyn 
& Rockaway Beach RR. Co. vs. Reid (21 Hun, 273), 
held that where the action involved the examination of 
a long account the interposition of a counterclaim in 
such an action does not prevent its reference ; and the 
Court, in delivering the opinion in that case, say that 
section 974 of the Code of Civil Procedure is not de- 
signed to send a counterclaim made by the defendant to 
a jury, in an action which is referable for the reason 
that the trial would involve the examination of a long 
account. Upon that authority, and other cases which 
might be cited, it would seem that the plaintiffs are 
entitled to a reference. [Opinion by Lawrence, J. N. 
F. Ltfe Ins. & Trust Co. as Trustee^ <fec., vs. Cuthherty 
Ives J et al.y April, 1896.] 

OOUNTBBOLAIM IN ACTION FOB BENT — NEGLIGENCE CAN- 
NOT BB INTEBPOSED — NO BEPLY NE0E86ABY. 

Action upon a written lease for rent. Held : On ref- 
erence to the cases, I am satisfied that the plaintiffs has 
not waived any objections to the counterclaim by failing 
to demur {People vs. Denison, 84 N. Y., 272; Myers 
vs. Rosenlbockj 12 Miscellanies, 146-49). So far as the 
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counterclaim is founded on negligence, it cannot be 
interposed in an action for rent {Boreel vs. LawtoUj 90 
N. Y., 293). It is urged, however, that it is provable 
because founded upon fraud in the contract of letting. 
But fraud is not averred. A representation is alleged ; 
but not that it was false, or that the party making it 
had no reasonable grounds to believe it to be true {Daly 
vs. Wise, 132 N. Y., 306). The case can apparently be 
disposed of within the limit. Motion granted. [Daly, 
J. Ambrose vs. Steinhardt, April, 1896.] 

ADDITIONAL ALLOWANCE ON TEIAL BY BEFEEEE — 

CODE § 3253. 

In an application, under Appellate Division Eule 8, 
for final judgment on trial by a referee, the successful 
plaintiff asks for an additional allowance. Such an 
allowance is an incident of the judgment, and is prop- 
erly applied for in Part III. An additional allowance 
may be had in any action if the case be diflBicult and 
extraordinary (Code, sec. 3253). The referee certifies 
such to be the character of the litigation, and recom- 
mends the allowance. I concur in his opinion. The 
case cited by defendant — Hinman vs. Ryder (12 Jones 
& S.) — ^is not an authority against the allowance. Judg- 
ment for plaintiff, and allowance of 5 per cent, on the 
amount of recovery. [Pryor, J. Sands vs. Miner, 
April, 1896.] 

ACTION FOB LIBEL — ^ALLEGATIONS IN COMPLAINT — FEIV- 

OLOUS DEMUEBEB. 

These are actions for libels alleged to have been pub- 
lished in the journal issued by the defendant corpora- 
tion, and demurrers have been interposed to the com- 
plaints in each of the above entitled actions on the 
ground that they do not state facts suflS^cient to consti- 
tute a cause of action. A motion is now made in each 
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ease to overrule the demurrers therein on the ground 
that they axe frivolous. It is contended by the defend- 
ant that the complaints are demurrable for the reason 
that they omit the vital allegation in a complaint for 
libel — ^to wit, that the words complained of were pub- 
lished of and concerning the plaintiff. A simple inspec- 
tion of the complaint will show, I think, that this con- 
tention is error, it being stated in paragraph 15 of each 
cpmplaint that the same were absolutely false, mali- 
cious, defamatory and libelous and were so known by 
the defendant to be when it published the same, and 
were published with the malicious intent and purpose 
to injure the business of the plaintiff herein and for no 
other purpose whatsoever. It also appears in para- 
graph 10, subdivision B, of the complaints, at folio 13, 
that the pleader alleges that the three allias mentioned 
and referred to in the said paragraph referred to the 
Pocantico Water Co. , New York City District Water 
Supply Co. and Upper New Yotk City Water Co. , the 
plaintiff being one of the four said companies herein 
referred to. I do not understand that it is necessary in 
an action for libel to set out in exact words that the 
same were used of and concerning the plaintiff, so long 
as it appears that it is alleged that the same were 
spoken of and concerning the plaintiff, and that fact 
distinctly appears from the allegation of the complaint 
that I have quoted. I am fuUy aware of the rule that 
a demurrer wiU not be overruled as frivolous where it 
requires an argument to show its insufficiency, but in 
this case, if I am correct in the views already expressed, 
the f rivolousness of the demurrer appears from a bare 
perusal of the language of the complaints {Fleiaohmann 
vs. B&nnety 87 N. Y., 231). Motions granted, with 
costs. [Lawrence, J. N. T. City District Water Sup- 
ply Co. vs. Morning Journal Ass^n; N. Y. & West- 
cheater Water Co. vs. Same\ Pocantico Water Works 
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Co. vs. Same; Upper N. T. City Water Co. vs. Bame, 
April 21, 1896.] 

supflementabt pbooeedings — ^tbust fund — okedit- 

ob's bill. 

It was long ago held that the interest of a beneficiary 
in a tmst fund, created by a person other than the 
d^tor, could not be reached in proceedings supplemen- 
tary to execution, and that a bill by a receiver in sup- 
plementary proceedings in the nature of a creditor's bill 
to subject the surplus of such a trust fund could not be 
maintained (see Campbell vs. Foster^ 35 N. Y., 361; 
Levy vs. Bvll^ 47 Hun, 350). [Opinion by Lawrence, J. 
MenoUthic Drain & Conduit Co. vs. Dewsnap^ April, 
1896.] 

EXAMINATION OF PLAINTIFF BEFOBE TBIAL — OEAL QUES- 
TIONS — BEFEBENOE — CODE §§ 872, 873. 

The motion is to vacate, set aside or modify an order 
for the examination of the plaintiff before trial granted 
by Mr. Justice Beekman. The action was brought to 
recover damages for personal injuries alleged to have 
been sustained by the plaintiff by reason of the negli- 
gence of the defendant, the order for the examination 
being made under sections 872 and 873 of the Code of 
Civil Procedure. The plaintiff has presented upon this 
motion a voluminous brief; while the defendant has 
not deemed it necessary to do more than submit his 
papers to the Court, thus throwing upon the Court the 
labor of ascertaining precisely what answer should be 
given to the plaintiff's motion. After examining the 
papers in the case I am of the opinion that the order as 
granted by tiie learned Justice should not be amended 
or modified, and that the plaintiff's rights are suffi- 
ciently protected under the order as it stands. The 
order requkes tiiat the deposition be taken concerning 
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the matters alleged in the compl^t, and as to the 
nature and extent of the plaintiff's injuries by oral 
questions which may be put to him by the attorneys for 
the respective parties. The preliminary question, as to 
whether such an examination is necessary, upon the 
papers, having been passed upon by the Justice who 
granted the order, it should not be reviewed by another 
Justice at Special Term ; and as to the objection that it 
does not sufficiently appear that the defendants intend 
to use the testimony of the plaintiff upon the trial, it is 
sufficient to refer to the statement upon that point con- 
tained in folio 9 of the affidavit upon which the order 
was granted. If in the proceeding before the referee 
appointed by the Court it should appear that the exam- 
ination is taking a wider scope than the order justifies, 
objection can be made to the referee and, if necessary, 
subsequently to the Court, for a limitation of the exam- 
ination. But I see no reason for vacating or modifying 
the order, and the motion is therefore denied, with costs. 
[Lawrence, J. Zeitj an Irifanty <fec., vs. Bayder^ April, 
1896.] 

POSSESSION OF TRUSTEES UNDER A WILL — OWNERSHIP — 

PARTITION. 

Demurrer to complaint in action for partion of real 
property. Under the decision of the Court of Appeals 
in Campbell vs. Stokes (142 N. Y., 23), there can be no 
question but that the plaintiff is seized in fee simple of 
an undivided one-twentieth part of the real estate de- 
scribed in the complaint ; nor that the other three chil- 
dren of Susan J. Dannat are each seized in fee of an 
undivided one-twentieth of said real estate. The de- 
fendants John J. Jones and Martin J. Keogh, as trus- 
tees under the will of David Jones, deceased, are seized 
of an undivided four-fifths of said estate, to be held in 
trust by them under and pursuant to the provisions of 
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said will. The plaintUBf, the other three children of 
Susan J. Dannat and said Jones and Keogh, are there- 
fore tenants in common, and in possession of all said 
real estate, and it would seem that, under the statutes 
and decisions, the plaintiff can maintain this action for 
a partition of such estate. In CTiapTnan vs. Cowen- 
hoven (7 Hun, 341) it was decided that a plaintiff, who 
was seized in fee of an undivided interest in real estate, 
could maintain an action for the partition of the same, 
although the whole of such estate was subject to a right 
of possession in trustees for the purpose of continuing 
to execute a certain trust created by a wiU. A fortiori 
the plaintiff can maintain the action when, as in the case 
at bar, only four-fifths of the estate is subject to similar 
right of possession for a similar purpose (see also Kirk 
vs. jffiVA, 137 N. Y., 510). The demurrer will be over- 
ruled, with leave to answer on payment of costs. [An- 
drews, J. Dannat vs. Jones^ April, 1896.] 

DISTRIBUTION OF SURPLUS MONEYS — REFERENCE — STEN- 
OGRAPHER NOT ALLOWED. 

This is a proceeding for the distribution of surplus 
moneys. A reference has been had, at which a stenog- 
rapher has been employed and a stipulation entered 
into that the referee should have $6 an hour for each 
hour he was engaged ui)on the reference. The surplus 
moneys amount to $62.18. The referee's fees are $35.38 
and the attorney for the applicant is asking for costs 
and disbursements amounting to $23.80, thus leaving 
three dollars for distribution. The attorneys who have 
appeared have consented to the entry of an order mak- 
ing this disposition of the fund. The Court, however, 
cannot concur in this arrangement. The employment 
of a stenographer was unwarranted and this disburse- 
ment will be disallowed. The referee's fee also must be 
taxed at statutory rates. The attorney for the appli- 
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cant is entitled to only $10 costs of motion and taxable 
disbursements. Let an order be presented in conform- 
ity with this decision. [Beekman, J. Btinckerhoff 
vs. Pringle^ April, 1896.] 

PLEA OF TENDEB — CODE § 732 — ^DEPOSITS IK SAVIITGS 

BANK. 

The answer does not set up any fact which, if true, 
would tend to show that, upon payment of all that was 
due the plaintiff for principal, interest, costs and dis- 
busements, the defendant was entitled to the surrender 
of the pass book. Besides, the answer alleges that the 
attorney of the plaintiff stated that the pass book was 
not in his possession, and there is no allegation in the 
answer that it ever had been in his possession or of any 
fact which, if true, would tend to show that he ought 
of right to have had it in his possession. The cases of 
Cass vs. Higenhotham (100 N. Y., 253) and Bailey vs. 
County of Buchanan (115 N. Y., 257), cited by defend- 
ant's counsel, therefore do not apply ; and, to make the 
tender effectual for any purpose, it was the duty of the 
defendant to pay the money into Court and give notice 
thereof to the plaintiff's attorney (Code, sec. 732). 
Defendant's counsel contends that an answer of tender 
is not a ^^ defense," and cannot be demurred to. In 
this case the answer of tender is pleaded as a ^^ de- 
fense," and, if it set up a valid tender, and was fol- 
lowed by payment into Court and notice thereof, as 
provided in said section 732, this tender would stop 
interest and the defendant would be entitled to costs, 
unless plaintiff should recover more than the amount of 
the tender. It would be in effect a partial defense. 
Irrespective of the question whether, in case of tender 
after suit, accompanied by payment into Court and 
notice to plaintiff's attorney, the fact of payment aad 
notice must be set up in the answer, to be available to 
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the defendant, the answer in this case does not state 
facts which constitute a good tender. The plaintiff 
cannot return it or treat it as a nullity, because it con- 
tains denials of various allegations of the complaint. 
He might, perhaps, sustain a motion to have the alleged 
'' defense'' of tender stricken out as frivolous, but I do 
not see why he should not have it disposed of on 
demurrer. Demurrer sustained, with leave to amend 
on payment of costs. [Andrews, J. Duffy vs. Sea- 
7n>an^a Bank for Saving s^ April, 1896.] 

DEPOSITS ON FOBBOLOSURE. SALE — EXPENSES OF RESALE. 

The action was brought for the foreclosure of a mort- 
gage, and a sale of the mortgaged premises was held on 
the 14th of November, 1894, by a referee, pursuant to a 
judgment of foreclosure. The moving party, William 
Walsh, bid at the sale for the whole of the mortgaged 
property, the^sum of $4,226. He executed the referee's 
terms of sale and paid to him ten per cent., being the 
sum of $422.60. Walsh subsequently refused to pay 
the balance of ihe purchase money and to accept the 
referee's deed for the mortgaged premises. Subse- 
quently and on the 20th day of May, 1896, an order was 
made and entered for a resale of the premises and direct- 
ing the said William Walsh to pay any difference be- 
tween the amount realized on the first sale and the 
amount realized on the resale. The premises were 
accordingly resold, to one Hoffman, for the sum of 
$5,900. Hoffman duly paid to the referee at the time 
and place of sale ten per cent, upon the amount of the 
purchase price and subsequently completed his purchase 
by the payment of the balance of the purchase money 
and accepting the referee's deed for the premises. 
There was a surplus arising upon said resale amounting 
to the sum of $1661.42, which has been deposited by 
the referee with the Chamberlain of the City of New 
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York, excepting that the referee retained in his posses- 
sion the sum of $422.50, being the ten per oent. paid in 
by said Walsh on the purchase by him of said mort- 
gaged premises at the first sale, as appears by the cer- 
tificate of the referee. Walsh now moves that the said 
sum of $422.50 should be paid to him by the referee.. It 
does not appear that Walsh was ever excused from com- 
pleting his purchase, nor that the ten per cent, has ever 
been awarded to him by order of the Court. The whole 
contest between these parties is as to whether the ex- 
penses of the resale should be deducted from the ten 
per cent, deposited by Walsh. It does not appear upon 
what ground Walsh rejected the title, nor that the title 
which was tendered to him was unmarketable. Equity, 
therefore, seems to me to require that he should pay the 
expenses of the resale, for the resale has been caused 
solely, so far as I can discover, by his refusal to take a 
marketable title. Draw order in accordance with these 
views and settle on one day's notice. [Lawrence, J, 
McManus vs. MeyTiolds et al.^ April, 1896.] 

SATISFACTION OF HOBT0AGE ON MOTION. 

This is an application under chapter 365 of the Laws 
of 1862 to have a mortgage declared satisfied of record. 
The mortgage was executed by one Lorenz Mahlstadter 
on or about the first day of April, 1853, to Peter Eay, 
deceased, to secure payment of the sum of $2,000 on the 
first day of April, 1856, which said mortgage is recorded 
in liber 433 of Mortgages, page 337. It appears from 
the petition that the mortgagee has been dead for more 
than five years ; that he left a last will and testament, 
of which his son, Peter W. Ray, is the sole surviving 
executor, and it appears by the affidavit of the executor 
that he has no knowledge sufficient to form a belief as 
to the truth of the statements made in regard to the 
mortgage ; that he has made diligent search among the 
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papets of the said Peter Bay, deceased, and has been 
unable to discover the bond and mortgage described in 
the petition; that he has no personal knowledge that 
sach mortgage has been paid, and that as executor of 
the estate of said Peter Bay, deceased, he is desirous of 
protecting the estate and securing the assets thereof, if 
any, which have not come into his hands ; a&d that, in 
view of his ignorance of the fact whether such mortgage 
has ever been paid or assigned, he respectfully submits 
his rights to the Court. It appears also from the aflBda- 
vit of the executor that his father died on the 28th of 
January, 1882. An order was made pursuant to the 
statute requiring all persons interested to show cause 
why the said mortgage should not be discharged of rec- 
ord, which recited the facts required to be set forth 
therein by the act of 1862, and the order therefor was 
published in the newspapers directed by the Court. 
Under these circumstances, the mortgage being over 
forty years old and the principal sum secured thereby 
having been due for just forty years, I do not think any 
reference is necessary, and shall therefore direct that an 
order for the satisfaction of said mortgage of record be 
entered. [Lawrence, J. In re Harding et al.y <fec., 
April, 1896.] 

EXEOUTOB MUST DELIVER SECURITIES IF SO ORDERED. 

Motion to punish an executor for contempt. The 
executor seems to avoid showing in his affidavit with 
whom and where was the physical possession of the 
securities, and he does not negative the presumption 
that the personal property which was of the testator, 
lately a resident of New York, remained in this juris- 
diction. Motion to punish for contempt granted. 
[McLean, J. Austen vs. Varian.'] 
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PLACE OF TRIAL — ACTION AOAIKST PUBLIC OFFICRB — 

CODE § 983. 

This action is brought against the defendant as one 
of the constables of the Town of HomeUsville, in Steu- 
ben County, for the allied wrongful conversion aad 
detention of certain personal property set forth in the 
copiplaant. A motion is now made under section 963 of 
the Code of Civil Procedure to change the place of trial 
from the County of New York to Steuben County. 
Section 983 of the Code of Civil Procedure provides 
that an action must be tried in the county where the 
cause of action, or some part thereof, arose * * * 
(subdivision 2) against a public officer, or a person spec- 
ially appointed to execute his duties, for an act done in 
virtue of his office, or against a j)erson who by command 
or in aid of a public officer has done anything touching 
his duties. It seems clear that this motion should be 
granted, as the acts of which the plaintiff complains 
were done by the defendant as a constable, and the 
cause of action arose in the County of Steuben. In the 
case of Cumming vs. Bnmn (43 N. Y., 514) it was held 
by the Court of Appeals that the seizure by a sheriff, 
under attachment, of property supposed to be that of 
the debtor is an act in his official capacity within the 
meaning of section 92 of the old Code of Procedure, 
which corresponded to section 983 of the present Code 
of Civil Procedure. The motion will therefore be 
granted, with ten dollars costs to the defendant to abide 
event. [Lawrence, J. Tobias vs. Van der Lindmy 
April, 1896.] 

PEBMISSION TO SUE BECSIYEB. 

Upon applications for leave to bring actions againat 
receivers, sufficient must be shown to enable the Court 
to pass upon the merits of such case. Permission to' 
sue as claimants may be advised would not afford such 
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officers the intended and necessary protection against 
unnecessary and oppressive litigation. Motion denied. 
[McLean, J. In re Qirsch Idihoffraphing Co., April, 
1896.3 

OOMHITMENT FOB CONTEMPT — HABEAS C0BPU8 — 

CODE §§2286, 2286. 

Upon habeas corpus I have no power to consider, upon 
the merits, the proceedings which resulted in the com- 
mitment for contempt under which the relator is held. 
The Court having jurisdiction of the person and the 
subject matter had the right to adjudicate the contempt 
and to make the commitment. And if the process — 
which is all that the return brings up— is, as I find it to 
be, valid on its face, I have no right to go behind it 
(Matter of MuUer, 67 Hun, 84). If the relator was 
aggrieved by the orders which the commitment recites, 
his remedy was by appeal. They cannot be reviewed 
here. If he considers himself entitled to be discharged 
from further imprisonment for any of the reasons stated 
in section 2286, Code Civ. Pro., he should seek relief by 
motion. The fact that such a motion has been recently 
denied leaves him still a remedy by appeal, or, if facts 
are presented which in the opinion of the Court justify 
it, his motion can be renewed. The objection made to 
the commitment, that the duration of the imprisonment 
is not limited to six months, is not tenable. The relatw 
was fined and committed until the fine was paid or until 
he was discharged according to law. This is strictly in 
accordance with the provisions of section 2285 of the 
Code. The writ is therefore dismissed and the prisoner 
remanded to the custody of the Sheriff. [Beekman, J. 
People ex rd Tallman vs. Jiimsen, Sh'^ff Ac., April, 
X896.] 
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N. Y. SURROGATES* COURTS. 

TRIAL TERM AND CHAMBERS. 

COSTS ON APPEAL FBOM DEGREE. 

By the decree which has been appealed from herein 
no costs were allowed. The determination of the appel- 
late Court affirmed the decree, with costs to the respon- 
dent. The costs thns awarded are the costs of the 
appeal and have no reference to such costs as might 
have been allowed by the Surrogate in entering the 
decree appealed from (section 2589, Code ; SchoonmaJcer 
vs. Bonnie^ 61 Hun. 34). I have taxed the costs and 
entered them in the order which has been signed to 
carry the judgment of the appellate Court into effect 
(section 2585, Code). [Fitzgerald, S. Estate of Nich- 
olas Seagristy AprD, 1896.] 

PUBLICATION OP CITATION — CODE §§ 2698, 2754. 

The citation herein has not been properly published 
as required by law. Section 2698 of the Code expressly 
provides that where there are debts, the citation must 
issue and be directed not only to the persons ascertained 
(from the petition) to be creditors, but also generally to 
all creditors or persons claiming to be creditors of the 
decedent. This necessarily requires publication of the 
citation as to these unascertained creditors, as is done 
under the provision of section 2754, Code. A new cita- 
tion must be issued herein. [Arnold, S. Estate of 
James B. Skehan^ April, 1896]. 

COMMISSIONS AS TRUSTEES UNDER A WILL. 

The accountants previously accounted as executors, 
and in the decree settling their accounts they were 
awarded commissions for receiving and paying out the 
funds, respecting which they are now accounting as 
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tmstees, and as to the reception and disbursement of 
wMch they claim additional commissions. Held : That 
decree recognized and in effect determined the intention 
of the testator to be such as I have previously indicated. 
It terminated the connection of the executors with the 
funds in question, and directed their distribution and 
transfer to the trustees to be held and managed by them 
as such. Under these circumstances the right of the 
accountants to commissions as trustees is undoubted 
{Matter of Mason, 98 N. Y., 534; Matter of Jaokson^ 
32 Hun, 200; MaUer of WilUtts, 112 N. Y., 296; 
Lay tin vs. Davidson, 95 N. Y., 263; Johnson vs. 
LaioreTvoe, 95 N. Y., 154-165: Wildey vs. Mohinson^ 
85 Hun, 362; Hurlburt vs. Bur ant, 88 N. Y., 121). 
[Fitzgerald, S. Estate of Henry F. Spaulding, April, 
1896.] 

SALE OP REAL ESTATE OF DECEDENT — CODE § 2749 ; 

CREDITORS REMEDY — CODE § 1843. 

The real estate of a decedent cannot be sold under 
decree of this Court, except under the provisions of 
section 2749 et seq. of the Code, and the petition must 
be in conformity with section 2752. The time within 
which this petitioner could maintain such proceedings 
appears to have expired. The will of the decedent gives 
to his executrix authority to sell his real estate. The 
power, however, is not imperative, but discretionary; 
therefore its exercise cannot be enforced by creditors 
{Matter of Gantert, 136 N.Y., 106 ; Matter of Helmkeny 
Law Journal, November 2d, 1895). The creditor has, 
however, a remedy under section 1843 et seq. of the 
Code, but not in this Court, and the personality of the 
decedent should first be exhausted. The exercise of the 
power of sale by the executrix being discretionary with 
her, her failure to sell affords no ground for her removal, 
and if the power was imperative its exercise could be 
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enforced only in an equitable action. There being noth- 
ing in the papers submitted which would warrant the 
granting of any relief therein prayed for, the application 
is denied. [Arnold, 8. Estate of John O. Donnelly, 
April, 1896]. 

OONTESTIKG SXSOUTBIX'S ACCOUNT. 

The executrix is not required to attend for examina- 
tion. If the account is filed as ordered, the petitioner, 
if he desires to contest it, must file objections within 
eight days thereafter. The disposition of any issue thus 
made will be within the discretion of the Surrogate, and 
will be directed when papers are finally submitted. 
[Arnold, S. Estate of Daniel P. Holland, April, 1896.] 

CLAIM AGAINST ESTATE — CODE § 2718 — ^STATUTOBY 

LIMITATION — CODE § 2723. 

A creditor petitions for payment of his claim out of 
the estate. The verified answer filed by the adminis- 
trator sets forth facts which show that it is doubtful 
whether the petitioner's claim is valid, and denies its 
validity on information and belief. Held : The validity 
of the alleged claim cannot be tried in this Court. If it 
has been rejected by the administrator, so as to set the 
short Statute of Limitations running against it, under 
the provisions of section 2718 of the Code, as asserted 
by him, then it is barred ; but if, as petitioner asserts, 
there has been no such rejection, then such bar cannot 
be maintained. This is an issue which can be disposed 
of only in an action brought to recover the debt. In 
view of the requirements of section 2723 of the Code, 
the petition must be dismissed, without prejudice to an 
action or an accounting on behaK of the petitioner. 
[Arnold, S. Estate of James S. Johnson, April, 1896]. 
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PERSONAL PROPERTY — ^PAYMENT FOR ERECTION OF 

BUILDINGS. 

In refusing to deduct from the amount of personal 
property the sum paid by the executors in carrying out 
the contract made by the decedent for the erection of 
buildings upon real property owned by him, the ap- 
praiser acted properly {JEstate of Baudouiney Sy/rr. 
Dec. 1895, p. 663.) [Fitzgerald, S. Estaie of Oeorge 
Kemp, April, 1896.] 

PROOF OF LOST OR DESTROYED WILL — CODE §§ 1866, 

2621 — COPY OF LOST WILL. 

Section 1865 of the Code of Civil Procedure provides 
that a judgment establishing a lost or destroyed will 
<5an only be rendered where the will was in existence at 
the time of the testator's death, or was fraudulently 
d.estroyed in his lifetime : and its provisions are clearly 
^nd distinctly proved by at least two credible witnesses, 
a correct copy or draft being equivalent to one witness. 
And section 2621 of the Code provides that a lost or 
d.estroyed will can be admitted to probate in the Surro- 
^te's Court, but only in a case where a judgment estab- 
lishing a will can be rendered by the Supreme Court as 
prescribed in section 1865. The proofs in the present 
case do not establish to my satisfaction that the alleged 
will was in existence at the time of the death of the tes- 
tatrix, and there is no proof that it was fraudulently 
destroyed in her lifetime. In this view it is unneces- 
sary to decide the other question involved, as to the 
proof of the provisions of the will, but I have given con- 
sideration to the same. In Oollyer vs. Oollyer (17 
Abbott's IT. C, 328-336), it was said that "it could not 
fairly be considered the design of the concluding provi- 
sion of section 1865 that the person verifying the draft 
or copy (and it would not be evidence without such veri- 
^catlon), by the very act of testifying to its correctness, 
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would thereby become the needed witness. Another 
witness was required to render the proof complete on 
this subject." One of the attesting witnesses in the 
present case was the lawyer who drew the alleged will, 
and was one of the witnesses to and proved its execu- 
tion. The other attesting witness gave testimony which 
showed a substantial compliance with the requirements 
of law in respect to such execution, but he was unable 
to give any testimony as to the provisions or contents of 
the instrument. A draft or copy of the instrument was 
produced by the first named witness, who testified to its 
correctness. No other testimony was given as to the 
provisions of the will, and, in my judgment, the proof 
falls short of what is required in order to establish the 
wiD, even if it had been proved that it was in existence 
at the time of the death of the testatrix. The applica- 
tion for probate of the alleged will is denied. [Arnold, 
S. Estate of Bridget Beidy^ May, 1896.] 

REMOVAL OF ATTORNEY — LIEN FOR SERVICES. 

\ 

Provision for such compensation as it may appear 
that the respondent is entitled to by reason of his ser- 
vices as attorney should be made before he is sup- 
planted as petitioner's attorney. A reference to the 
referee in the pending proceeding for the disposition of 
the real estate of petitioner's decedent is ordered for the 
purpose of ascertaining what compensation, if any, 
should be awarded the respondent. [Fitzgerald, S. 
Estate of Jane Darcy^ May, 1896.] 

FOREIGN LEGATEES — LAW OF THEIR DOMICILE. 

The foreign legatees are entitled under the laws of 
their domicile to take gifts by bequest, and they are 
therefore under our laws entitled to the legacies be- 
queathed to them by the testatrix {Matter of Langy 
SuTT. Decs.y 1894, p. 436)^ In the matter of Broder- 
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ick, recently decided by me, in which the same state of 
facts existed in respect to a similar bequest to the Mis- 
sion of our Lady of the Rosary, the bequest was held to 
be valid. That case is an authority for the validity of 
the legacy given to the mission {Matter of BrodericJc^ 
SuTT. Decs., 1896, 277). [Fitzgerald, S. Estate of 
Catharine M. Kennedy, May, 1896.] 

PEOOEEDINGS OIS" REFERENCES — PRACTICE IN SUCH OASES. 

The issues upon the account and objections thereto in 
this matter having been referred, the referee should not 
be limited in respect to the scope of the evidence and 
proofs he may take by an order such as is applied for 
here. It very frequently happens that the construction 
of a will, or of certain provisions thereof affecting real 
estate, is necessary in order to determine questions of 
interest and of distribution upon accountings, and where 
. properly so involved the Surrogate has power, of neces- 
sity, to make it {Washhon vs. Pope, 144 N. Y., 287; 
Matter of VerplancJc, 91 N. Y., 439). And the referee 
stands in his stead where the issues on the accounting 
are referred (section 2546, Code). If counsel are of 
opinion that too much latitude is taken upon the refer- 
ence and testimony is offered which in their judgment 
is immaterial, irrelevant or otherwise inadmissible, ob- 
jections thereto can be taken in proper form. It must 
be presumed, in the absence of evidence to the contrary, 
that the referee is competent to pass upon the questions 
raised before him and that he will decide them fairly 
and to the best of his judgment. For the Court to 
interfere from time to time by orders, either anticipa- 
ting or passing upon the referee's action in receiving or 
excluding proofs, would result in confusion. The only 
orderly course is to permit the reference to proceed, and 
upon the coming in of the report, all objections raised 
and all questions passed upon by the referee are, upon 
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proper exceptions, the snbjects of review by the Coiurt. 
This has been the uniform practice here, and I see no 
reason why the usage should be departed from in the 
jHresent case. No ground whatever for vacating the 
order of reference is shown. The objection to proceed- 
ing with the reference because of the births pending the 
same of two persons who are now contingently inter- 
ested in the proceeding, and the necessity of citing 
them thereon, has been obviate by the issuance, ser- 
vice and return of such citations and the appointment 
of special guardians for them, the proceeding as to par- 
ties being now, as I understand it, complete. Applica- 
tion denied. [Arnold, S. Estate of Mary A. Eastorij 
May, 1896.] 

STAY OF PB0CEEDING8 ON APPEAL TO COURT OF APPEALS 
— BEVOCATION OF LETTERS TESTAMENTARY — 

REMOVAL OF TRUSTEE. 

The petitioner was the respondent in an application 
made in this Court to revoke letters testamentary issued 
to him as an executor of the decedent's will, and to 
remove him from his office as trustee of certain trusts 
created by that instrument, which application was de- 
nied ; but upon appeal to the Appellate Division of the 
Supreme Court the Surrogate's decree was reversed and 
the application granted. This was in accordance with 
the provisions of section 2586 of the Code of Civil Pro- 
cedure, and under the provisions of the preceding sec- 
tion (2585) the papers were transmitted to this Court 
and the order necessary to carry the determination of 
the Appellate Division into effect — to wit, an order or 
decree revoking the letters testamentary issued to the 
resx)ondent and removing him from the office of trustee 
— ^has been entered here. He has taken an appeal to the 
Court of Appeals from the order of the Apj)ellate Divi- 
sion, which would appear to be correct practice (Lihby 
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VS. MasoUy 112 N. Y., 525) ; and having filed the under- 
taking required by section 1326, Code, he now applies 
to this Court for an order staying all further proceed- 
ings on the part of the respondents pending such appeal. 
The order of the Appellate Division and the decree 
entered thereon in this Court operated as an immediate 
removal of the executor as such and as trustee. Sec- 
tion 2583 of the Code expressly provides that an appeal 
from a decree or order revoking letters testamentary or 
removing a testam^itary trustee does not stay the exe- 
cution of such decree or order {Estate of FerTibacTiery 
8 Civ. Pro. Hep., 349; Stout vs. Betts, 74 Hun, 266). 
The petitioner does not define the proceedings he desires 
to be stayed. The purpose of section 2583 of the Code 
is very clearly to prevent the exercise of the functions 
of the oflBice he has been removed from by the appellant 
during the appeal. No stay can operate so as to allow 
him to continue such exercise ; and the only other pro- 
vision of the order appealed from is the imposition of 
costs and for the payment of such costs if the appeal 
proves ineffectual. He has given no security. It seems 
to me that ''the execution of the decree appealed from,'* 
referred to in the section of the Code last cited, embraces 
everything which is necessary to carry the decree ap- 
pealed from into effect, including the administration of 
the estate by the successor of the appellant to be duly 
appointed, and this involves the delivery of the assets^ 
to him for that purpose, although perhaps this can only 
be ordered upon an accounting, but proceedings for that 
purpose ought not to be stayed, as such stay may keep, 
the administration of the estate in suspense, to the- 
detriment of those interested in having such adminis- 
tration actively continued. If the granting of the stay 
is discretionary with this Court, it should not, in my 
opinion, be allowed here. If the petitioner has any 
rights as a creditor of the estate, which he may at any 
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time deem to be jeopardized, he can come into Court 
upon proper application and ask for such protection as 
he may be entitled to, and upon any accounting proper 
provision can doubtless be made for the deposit or reten- 
tion of moneys or other assets to secure his claims. 
Or anger vs. Or anger (85 N. Y., 619) and Oenet vs. 
President, Ac. (113 N. Y., 472) affirm power of the 
Supreme Court or a Superior City Court at Special Term 
to stay proceeding in proper cases originating in such 
Court pending appeal from its General Term to the 
Court of Appeals. There is no express provision of law 
giving this Court power to stay proceedings upon the 
present appeal to the Court of Appeals from the Appel- 
late Division of the Supreme Court. Article 4, title 2 
of chapter 18 of the Code prescribes the practice in 
respect to appeals from this Court to the said Appellate 
Division. It does not appear to provide for the stay 
herein asked for, and I do not think there is any in- 
herent power in this Court to grant such stay in the 
absence of statutory provision therefor. If such power 
exists it is in the Supreme Court. Application denied. 
[Arnold, S. Estate of Mary J, Havemeyer, May, 
1896.] 

TRUSTS OF EEAL AND PERSONAL ESTATE — JURISDICTION. 

The contestants put in issue the validity, construc- 
tion and effect of the dispositions contained in the fifth 
clause of the will of the testatrix. By the clause in 
question the testatrix declares that as to the shares of 
two of the daughters ''it is my wish and desire that 
their respective interests or shares in all my property, 
both real and personal, should be invested by my ad- 
ministrator in trust for them, * * * and the income 
derived therefrom to be paid to them during the lifetime 
of their respective husbands, and upon the death of 
said husbands the said daughters shall receive the prin- 
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cipal sum in fee simple absolute. Should either of my 
said daughters die before their husbands, leaving issue 
living at their death, said principal shall go to said 
issue in fee simple absolute, and if either should die 
without leaving issue then said principal shall go to 
their next of kin and heirs at law in fee simple abso- 
lute.'' The proceeding is for the probate of the will. 
The will relates to both real and personal estate, and 
the disposition of both are inseparably connected, con- 
sequently the Surrogate has no jurisdiction to pass upon 
the terms of the trusts {Matter of Shrader^ 63 Hun, 
36). [Fitzgerald, S. Will of Mary E. Brennan^ May, 
1896.] 

RESIGNATION OF TRUSTEE — FEES OF EXECUTOR AND 

TRUSTEE. 

Where a trustee resigns before the full performance 
of the duties undertaken by him, compensation cannot 
be claimed by him as of course, and if allowed must 
also be measured by a different rule from that which 
the law applies when the trusts created by the terms of 
a will, or otherwise, have been fully executed. He 
takes it, if at all, as one of the terms or conditions of 
his discharge. The Court has power to award it, and 
within the statutory limit by which fees are allowed to 
executors and trustees, its amount is discretionary 
{Matter of AUeUy 96 N. Y., 327). Where a trustee pe- 
titions to be relieved from the duties of his trust before 
finally executing the same, he is not entitled to commis- 
sions on the capital of the estate, and although he has 
received such capital the one-half of the commission 
given by statute for receiving cannot be allowed, for the 
reason that they are allowed only on" the accounting 
when the trust is finished and when the money is finally 
paid over and the trustee discharged. If, for any rea- 
son, the t^ruetee 4o6s not perform tl^e diitfe^ of hip truistJ, 
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the right to hiB commiBsions is not complete {MiMer of 
AUeUj 89 Hun, 7 ; Matter of Bdyden, 26 N. T. St. 
Rep., 911 ; MaUer of Baker, 35 Hun, 378). In the 
present case the petitioner api>ears to have performed 
the duties of his office faithfully and acceptably, and 
his action in resigning seems to be justified by his phys- 
ical ailments. If the question here was whether he 
should be allowed any commissions whatever, his would 
seem to be a case in which such question should be 
answered affirmatively, but the fact that he has shown 
good reason for resigning from and should be permitted 
to retire from his office, does not authorize the award to 
him of any compensation without the statutory limita- 
tions. Commissions are by law given to executors and 
trustees only upon sums of money, or their equivalent, 
received and paid out ; and as respects real estate held 
in trust, commissions of the trustees are not to be com- 
puted upon the value of the land which remains unsold 
(Phosnix vs. LimngsfoTij 101 N. Y., 461). [Opinion by 
Arnold, S. Estate of John McLaren, May, 1896.] 



SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

SBOUBITY FOK COSTS — NON-KESIDBNT PLAINTIPr — ^AC- 
TIONS IN FOBMA PAirPBBIS — OODB §§ 3268, 3269. 

The opinions of Barrett and Sedgwick, JJ., in Ano^ 
ymous (10 Abb. N. C, 80) and Christian vs. Gouge {10 
Abb. N. C, 83) are persnasive with me that a non-resi- 
dent of the State should not be admitted to sue in our 
Courts mformapav/perie. The Code (sees. 8968, 8869) 
makes no distinction of persons in requiring security 
for costs from non-residents. For three years and a 
b^ the phjiQtiQ has vigorously prosecuted the action^ 
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and I i)eTC6iye no reason why she should now be allowed 
l&e indulgence she solicits. Motion denied, without 
costs. [Pryor, J. KiiecTienmeister vs. Brovm, May^ 
1896.] 



NsauGsir 0£>--wii.vxrL hisoonpuot ov ssbyant of oos- 

\ POSATION — QUBSTIONS FOB JUBT. 

As the taking of his position upon the car by the 
deceased contributed to the happening of any accident 
that occurred, the submission of a question as to defend- 
ant's negligence was error. The verdict may have 
passed against the defendant upon the ground of negli- 
gence, and hence must be set aside. The law upon the 
subject is that a railroad corporation by the sale of a 
ticket undertakes absolutely to protect the passenger 
against any injury from negligence or willful miscon- 
duct of its servants while performing the contract (90 
N. Y., 688; 113 N. Y., 355; 120 N. Y., 117; Thomas 
on Negligence, 281.) The question aa to whether there 
was willful misconduct on the part of the gateman in 
throwing the passenger off should alone have been sub- 
mitted. Motion to set aside verdict and for a new trial 
granted. [Dugro, J. Bc^er, as adm^x vs. Manhattan 
RailuMyy Uslj, 1896.] 

PABTmON — ^HUSBAND AlO) WIFE AS TSNAKTS BY THE 
EKTIBETY — ^BIGHTS OF THE HUBBAKI) — ^BEOBIVBB — 

CODE § 719. 

In an action by wife against husband for partition of 
leasehold property, the motion is for the appointment 
of a receiver. The conveyance is '* to Otto Hampel and 
Hedwig Hampel, their assigns * * * to have and 
to hold.'' Hence, they are tenants by the entirety 
{Goelet vs. Goriy 81 Barb., 314, 320; BertUs vs. Nwnan^ 
»2 N. Y., 152, 161 ; ZortlHn vs. Bram^ 100 N. Y., 12, 
16). But, between tenants by the entirety there can be 
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no partition (6 Am. &Eji[Lg% Enc. of Law,. p. 894; Code 
of Civ. Pro., sec. 1532). Of such estate the husband 
has "the right to exclusive benefit, use, possession and 
control, and may take all the profits " {Qrosser vs. Oity^ 
60 Hun, 379, 380). A receiver, therefore, of the prop- 
erty is unwarrantable {Chregory vs. Chregory^ 33 Super., 
1). Were the property, however, susceptible of parti- 
tion, nothing appears in the papers to authorize a 
receiver (Code, sec. 719). Motion denied; no costs. 
[Pryor, J. Hampel vs. 'Hampel, May, 1896.] 

CHANGE OF VENUE — AFFIDAVIT OF MERITS — ^DEMURRER. 

Had plaintiff been attentive to the distinction between 
a motion to change the place of trial to the proper 
county and such motion for the convenience of wit- 
nesses, he would have complied with defendant's de- 
mand and the Court would not have been troubled 
with this application. He objects the absence of an 
affidavit of merits; but tl^s is not necessary when 
the motion is for a change to the proper county {Sher- 
man vs. Oregoryj 42 How., 481). He insists, again, 
that th^ pendency of the demurrer defeats the motion ; 
bu^; that is so only when the ground of application is 
the convenience of witnesses {Moore vs. Pillsburyj 43 
How., 142.) Here the demand was before the demur- 
rer, and so the motion is timely {Pefwaiman vs. F. & W. 
Co.y 133 N. Y., 442, 444). Motion granted, with costs. 
[Pryor, J. Douglas vs. McDermoU et alj May, 1896.] 

DISPOSSESSION OF TENANT — ^DEFENCE — INJUNCTION — 

Code § 603. 

In a summary proceeding against plaintiff for non- 
payment of rent, a warrant issued for his removal ; and 
thereupon he commenced this action, in which, alleging 
the duty of the defendant to keep the premises in 
repair, and injury from a breach of that duty, he de- 
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mands damages and an injunction against dispossession. 
Assuming that the plaintiflE states a cause of action for 
the non-repair of the premises, it is manifest that his 
only and his adequate remedy for the wrong is by an 
action at law for damages. This being so, upon fami- 
liar principles, he exhibits no right to injunctive relief. 
Obviously, therefore, the plaintiff is not entitled to an 
interim order by virtue of section six hundred and three 
of the Code of Civil Procedure {McHenry vs. '^Jewett^ 
90 N. Y., 58, 62). Nor is such provisional restraint 
attainable by him under section six hundred and four. 
The subject of the action is the injury to the plaintiff 
from the non-repair of the premises; and plainly his 
removal violates none of his rights in respect of such 
subject of action, nor tends in any way or degree to 
render ineffectual a judgment upon such cause of action. 
The wrong imputed to the defendant is that he suffers 
the premises to be inundated with water, to the destruc- 
tion of plaintiff's property, to his personal detriment, 
and to the irreparable injury of the health of his family. 
Yet the plaintiff would have the Court prevent his 
removal from the place which, if it be as he represents, 
he would surely hasten to escape. Nay, more, he 
alleges that from the commencement of the term the 
premises have been in the untenantable condition of 
which he complains ; nevertheless he has continued to 
occupy them from October, 1892, and is now struggling 
to hold possession of them until the end of his lease. 
The inference is irresistible from the plaintiff's own 
conduct that he is not injured by the non-repair of the 
premises ; but if other proof of the fact were wanting, 
it is abundantly supplied by the answering affidavits. 
Hitherto the argument has proceeded upon the postu- 
late of defendant's responsibility for damages from a 
leak in the building. But the uncontradicted feet is, 
that by express stipulation in the lease the tenant 
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should make his own repairs, and the landlord ^^ shall 
not be liable for any damage by leakage of Oroton 
water, or for any cause in any event. ' ' It is impossi- 
ble, therefore, to uphold the action. However this may 
be, and supposing that the complaint exhibits a right 
to injunctive relief, still that relief may not extend to 
the arrest of the warrant of dispossession. For this 
proposition Knox vs. McDonald (25 Hun, 268) is a con- 
clusive authority. To the argument of Hardin, J., in 
support of the x>osition, nothing of cogency can be 
added by amplification. The motion is without merit, 
and must be denied, with costs. [Pryor, J. Dennison 
vs. Steinhardt^ May, 1896.] 

EFFECT OF ISTON-JOINDEB OF KEOESSABY PABTY DEFEND- 
ANT — ^MOTION TO BEING IN PABTY — CODE § 820. 

The answer alleges a defect of parties, in that the 
presence of William Pennington as a defendant is nec- 
essary to a complete determination of the controversy. 
Why should not this defense be litigated, as any other, 
on the trial of the action? It is the issue raised by the 
pleadings and presented for adjudication. Why try it 
by motion and upon affidavits? The plaintiff is enti- 
tled to have her cause decided by the Court, on a formal 
trial, and upon proper proofs, not by affidavit evidence. 
If at the trial it be ascertained that Pennington is a 
necessary party, the defengie will be established and the 
complaint dismissed {Pondir vs. RR.y 72 Hun, 384). 
If, on the other hand, it be determined, on the trial, 
that his presence is not necessary, no harm can ensue to 
the defendant. If, as defendant alleges, there be con- 
flicting claimants to the same obligation or property, its 
remedy is by action of interpleader, or by application 
under section 820 of the Code. Motion denied, with 
costs. [Pryor, J. Smith vs. The Oerdral Trust Oo.^ 
May, 189d.] 
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BEKEFIOIABT AS TRUSTEE. 

I am asked to appoint the beneficiary under the will 
trustee of the trusts created by the will for her benefit. 
That is, I am asked to do what the testator declined to 
do. It seems to me that it is improper to appoint the 
beneficiary trustee. It was said by Judge Finch, in 
Woodman vs. James (116 New York, 367), ^^that it is 
undoubtedly true that the same person cannot be both 
trustee and beneficiary of the same identical interest. 
To say that he could would be a contradiction in terms, 
as complete and violent as to declare that two solid 
bodies can occupy the same space at the same instant." 
I will appoint Mr. Arthur Ingraham trustee. The 
amount of the bond will be fixed upon evidence of the 
value of the property. [Truax, J. In re Thirnbull^ 
May, 1896.] 

REOEIVEE IN EOB^OLOSIJRE OASES — ASSIGNMENTS OF 

RENTS IN MORTGAGE. 

The mortgage not only provides for a foreclosure 
without regard to the adequacy of the security, but 
assigns the rents and profits to the holder in the event 
of a default in payment. That the security is insuffi- 
cient does not seem to be questioned, but the insolvency 
of the morl^gagor is denied and is not apparent. Nev- 
ertheless, the stipulation for foreclosure and th« assign- 
ment of the rents as security entitles the plaintiff to a 
receiver {McKeUar vs. Rodger s^ 62 Super., 360; Bry- 
son vs. JamieSy 66 Sux>er, 274). It is where the rents 
are not specifically pledged that insolvency and inse- 
curity must be shown {Qvincy vs. Cheeseman 4t Sandf., 
Ch., 406 marginal page). In Degener vs. Stiles (6 
Suppl., 474) "the security was ample." To deny a 
receiver would be to infringe the contract rights of the 
plaintiff. Motion granted, with costs. [Pryor, J, 
fiyiler v$, WT(kZeT ^t al.y May, 1896.] 
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SUIT BY FOREIGN EXECUTOR — ^ANCILLARY LETTERS. 

A foreign executor, without ancillary letters, may not 
prosecute an action in this State {SchvUer vs. Bowery 
Savings Bank^ 117 N. T., 125, 129; Parsons vs. Ly- 
man^ 20 N.T., 103, 112; Palmer vs. The Phcenix^ Ac, 
Co., 84 N. Y., 63; Lyon vs. Parke, 111 N. T., 350; 
Bedfield on 8ugg., 412, 5th ed.). Nothing to the con- 
trary of the settled doctrine is enunciated by Barrett, J., 
in Collins vs. Stewart (2 App. Div., 271). Obviously, 
no failure of justice is to be apprehended in consequence 
of excluding the foreign executors from our Courts. 
Motion denied, with costs. [Pryor, J. Rothschild vs. 
Sherman, Msij, 1896.] 

REDUCTION OF PERSONAL TAXES BY A COURT. 

This is a proceeding under the Consolidation act to 
enforce the payment of a personal tax by the imposi- 
tion of a fine for the alleged misconduct of the respond- 
ent in not paying the tax (Consolidation act, sections 
857-861). Section 861, as amended by chapter 58 of 
the Laws of 1892, section 4, provides that "The Court 
in which any proceeding may be commenced to enforce 
the payment of any tax for personal property may, in 
any case where it shall be satisfied that the person or 
persons taxed are unable for Want of property or other 
reason to pay any tax, dismiss the proceeding abso- 
lutely, without costs, or conditionally, upon the pay- 
ment of costs, or may on the facts dismiss such proceed- 
ing on the payment of such part of the tax and costs as 
shall be just." The words "or other reason" were a 
part of the amendment made in 1892, and were evi- 
dently designed to give to the Court a wider discretion 
and a more extensive power in disposing of these appli- 
cations than it had before possessed. The words "other 
reMon" should in my opinion be so construed as to 
^ve the Court power iix cp^^p wjx^re it wpujid be unjust 
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^ to enforce the payment of the tax to deny the applica- 
tion absolutely, or if it should deem it just that a por- 
tion of the tax only should be paid by the respondent 
to dismiss the petition on payment of such portion, 
with costs. On the facts shown by the respondent's 
papers, I think that it would be most unjust to compel 
him to pay the whole of the tax. (The tax was on a 
valuation of thirty thousand dollars.) I am of opinion 
on the facts that the respondent brings himself within 
the amendment to the Consolidation act made in 1892 
above referred to, and that this application should be 
,granted only to the extent of compelling the payment 
of the tax upon five thousand dollars, with the costs of 
this proceeding. It is proper to add that I have not 
overlooked the case of McMahon vs. Jones (67 How. P. 
R., N. S., 270). Those decisions were made before the 
amendatory statute of 1892, and at that time the Court 
did not possess the power which that statute has con- 
fided to it. [Opinion by Lawrence J. Austen^ receiver y 
<fec., vs. Piza^ as adm.j <fec.. May, 1896.] 

FILING RETURN BY JUSTICE — WHAT TO COISTTAIN — CODE 

§ 3503. 

Motion for further return by Justice of a District 
Court. It is objected to a motion for a further return 
that the return is prematurely filed. But the return is 
filed, and if incomplete the appellant has a right to sup- 
ply the deficiency. At this stage the motion to strike 
the return from the files is not to be entertained. The 
paper which the appellant desires to incorporate in the 
return purports to be the lease of the premises. Its 
introduction in evidence was opposed on the ground of 
incompetency, immateriality and defective proof of ex- 
ecution. It was ruled out for the last mentioned rea- 
son, and was marked for identification. The Code (sec. 
3502) prescribes that the return ' * must contain all the 
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proceedings.'' I am not to say that, even upon the- 
question of execution, an inspection of the paper by the 
appellate Court is unimportant. One of the plaintiffs 
testified that the paper was the lease to the respondents, 
and that there was no other jease. I am not to deter- 
mine that the instrument was not sufficiently proved. 
Were the appellate Court to hold the execution shown, 
then the respondents might recur to their objection of 
incompetency and immateriality — upon which question 
the contents of the document would need to be known. 
Power in the Justice to withhold all papers which he 
had rejected as evidence would be fraught with immeas- 
urable mischief. The paper should be inserted in the 
return {Mengis vs. Fifth Ave. BR. Co., 81 Hun, 480, 
485). Motion granted, with costs. [Pryor, J. Laza- 
rus vs. Ludwig^ May, 1896.] 

MALICIOUS PROSECUTION BY COEPOBATION. 

The position taken by the learned counsel for the 
defendant, that an action for malicious prosecution can 
not be maintained against a corporation, is not tenable. 
The authorities are just the other way {Morton vs. Met. 
Life Ins. Co., 34 Hun, 366 ; s. c, 103 N. Y., 645; 
Buffalo Lubricating Oil Co. vs. Standard Oil Oo.y 42 
Hun, 153; s. c, 106 N. Y., pp. 669, 670; WiUiard vs. 
HoToeTj 51 St. Rep., 569.) The demurrer will be over- 
ruled and leave to answer be given on payment of costs. 
[Andrews, J. MenJce vs. TTie Sun Printing & Pub.^ 
Ass'n, May, 1896.] 

NO STAT OF ALIMONY DUBING APPEAL. 

Allowance of alimony involves an adjudication that 
it is necessary to the subsistence of the wife ; and a 
stay which suspends its payment is inconsistent with 
the mandate of the judgment awarding it. It is idle to 
say that the wife is assured of its enjoyment if success- 
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ful on the appeal; she wants it now, and I shall do 
nothing to withhold it from her. Motion denied, with 
costs. [Pryor, J. Allen vs. AlleUy May, 1896.] 

IMPROPER CONDUCT OF JUROR — WAIVER. 

Motion for new trial on the ground of irregularity 
and alleged improper conduct of juror is denied; no 
costs. The plaintiff or his counsel should have moved 
at once, but did not. After recess they continued the 
trial for nine hours or more, without objection and 
although they knew of the alleged irregularity. This, 
to my mind, is fatal, and he must be deemed to have 
waived the objection. He cannot take his chance for a 
favorable verdict, and in case it should be against him 
then only attempt to impeach it. [McCarthy, J. Blake 
vs. Spence^ May, 1896.] 

REMOVAL OP LIS PENDENS AFTER APPEAL. 

It is not disputed that the lis pendens was duly filed, 
and the appeal from the judgment by the plaintiffs duly 
perfected ; by what right, then, may the notice of pen- 
dency be canceled? (Code, sec. 1674.) Counsel for de- 
fendant suggests that '^ canceling the lis pendens is dis- 
cretionary with the Court " ; but in this assumption he 
is clearly mistaken {Beman vs. Todd^ 124 N. T., 114). 
Motion denied, with costs. [Pryor, J. HolUster vs. 
8imonson^ May, 1896.] 

PREFERRED CAUSE — MANDAMUS — CODE §§ 3333-2083. 

This issue is entitled to a preference under Bule 3 of 
the First District, which embraces ^'all issues in special 
proceedings to be tried by jury." It is a proceeding 
by mandamus, which is a special proceeding (Code, 
sees. 3333, 3334). The issue arises upon an alternative 
writ and must be tried by jury (Code, 2083). Motion 
granted. [Daly, J. People ex rel. Phelps vs. SuttoUy 
June, 1896.] 
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ACTION ON POLICY OF LIEB INSURANCE — COMPLAINT. 

The failure of the plaintiff either to allege perform- 
ance of the condition of the policy which requires satis- 
factory proof of death to be made to the company, or 
facts showing a waiver of the requirement, seems to be 
fatal to the complaints It is a necessary part of her 
cause of action that the liability of defendant under the 
policy should have matured, and the facts determining 
this must therefore be alleged as well as proven. The 
allegation that the plaintiff ''duly demanded payment " 
of the policy does not import that there was a debt to 
be demanded so as to dispense with an averment that 
the condition upon which the policy was to be payable 
had been complied with by her or otherwise, or waived 
by the defendant. The paper attached to the complaint 
and referred to by plaintiff's counsel on the argument 
as the settlement with Brendon is not a part of the pol- 
icy, is not mentioned in the complaint, and does not, 
therefore, form any part of it. Demurrer sustained, 
with costs, with the usual leave to amend on payment 
of costs. [Beekman, J. Bowler vs. Mutual Life Ins. 
Co., June, 1896.] 

PREFERRED CAUSE — ACTION ON JUDGMENT. 

An action upon a judgment is not entitled to a pref- 
erence under Rule 6. It is not an instrument for the 
payment of money only {Lytle vs. Lytle, 37 Ind., 281 ; 
11 Am. & Eng. Enc. of Law, 275-6), and certainly is 
not an instrument of the kind mentioned in Rule 6, 
which embraces only ^'a promissory note, check, bill of 
exchange, bond, policy of life insurance, lease or under- 
taking, or other instrument for the payment of money 
only." When so used the word ''other" signifies 
^'like" {Fleming vs. Humber & Co., \ Monthly Law 
Record, 109). Motion denied. [Daly, J. Com. Nat. 
Bank vs. Hand, June, 1896.] 
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MOTION FOB NEW TKtAL AFTER APPEAL — ^NEWLY DISCOV- 
ERED EVIDENCE. 

Applying the rules applicable to motions of this char- 
acter, which are well settled (as was said by Mr. Justice 
Martin in Olassford vs. LevieSy 82 Hun, 46), to the 
evidence disclosed by the affidavits upon which this 
motion is founded, I have arrived at the following con- 
clusions, viz. : That it is satisfactorily established that 
the evidence which it is now sought to use upon another 
trial of this action was discovered since the trial ; that 
it could not have been obtained upon such trial by the 
exercise of reasonable diligence ; that it is material to 
the issues presented by the pleadings and goes to the 
merits of the case ; that it is not cumulative, and that 
its character is such that had it been produced before 
the trial Court it would probably have changed the 
result. All of those facts having beei^ satisfactorily 
established, I am satisfied that the ends of justice will 
be promoted by allowing the plaintiff an opportunity to 
present the newly discovered evidence upon a new trial 
of this action. Motion granted on payment by the 
plaintiff of the costs of both the trial and appeal and 
$10 costs of this motion. [Smyth, J. Todd vs. Eigh- 
miCj June, 1896.] 

PRACTICE AT TRIAL TERMS — CALENDAR PRACTICE — 
AMENDMENTS TO SPECIAL RULES 2, 4 AND 8. 

The rules hereinafter specified for the regulation of 
the Trial Terms of the Supreme Court in the First 
Judicial District, and to regulate ihe calendar practice 
therein are hereby amended so as to read as follows : 

Rule 2. Any action reserved generally, where the 
same has been reached in its regular order, or in which 
a new trial shall have been ordered, may be placed upon 
the calendar for any Friday on filing a consent with the 
clerk, or either party may apply to the Justice calling 
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the Friday calendar upon any Friday, on two days' 
notice, for an order placing such action upon the Friday 
calendar to be called f ol* trial. AU motions in respect to 
the caZendar^ except as provided hy rules <?, 6 and tf, must 
be Tnade to the Justice calling the Friday calendar. 

Rule 4. There shall be eleven Trial Terms of the 
Supreme Court, to be known respectively as Trial Term 
Part 1, Part 2, Part 3, Part 4, Part 5, Part 6, Part 7, 
Part, 8, Tart 9, Part 10, Part 11. Parts 2 to 11 (inclu- 
sive) shall commence on the first Monday of January, 
February, March, April, May, June, October, Novem- 
ber and December, and the third Monday of September, 
in each year, and shall continue to and including the 
fourth Friday of the term. Except that where a Justice 
assigned to hold any of such Trial Terms is also assigned 
to appellate duty upon the fourth Monday of the same 
month, the Trial Term held by such Justice shall con- 
tinue until the Friday preceding such fourth Monday. 
The Court shall open at half-past ten A. M. on each 
day, except Saturdays, Sundays and legal holidays. 
Part 1 of the Trial Term shall be designated as the 
Criminal Term of the Supreme Court for the trial of 
indictments, and shall be held in the Criminal Court 
House, in the City of New York. Trial Term Part 2, 
shall be known as the Trial Term for the trial of pre- 
ferred causes. Parts 3, 4, 5, 6, 7, 8, 9, 10 and 11, shall 
try and dispose of cases on the general calendar. 

Rule 8. No case shall be tried in any of the Trial 
Terms, except such. cases as shall be upon the day cal- 
endars of Parts 2, 3 and 7, and the cases upon such day 
calendars shall be tried only in those parts, or in the 
parts to which cases upon the days calendar of Parts 3 
and 7, may be sent for trial by the Justices presiding in 
Buch parts, as hereinbefore provided. 

[Amendments adoped by the Justices of the Appellate 
Division, First Department, to take effect July 1st, 18d6.] 
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ANSWER MUST STATE WHAT FACTS ARE ADMITTED AND 
DENIED — ^NO REFERENCE TO ANY OTHER PLEAD- 
ING ALLOWED. 

The answer ^^ admits the allegations contained in the 
first and third subdivisions of the first and second 
causes of action in said complaint " ; and denies "that 
at the times alleged in tlie second and third subdivi- 
sions of the firdt and second causes of action in said 
complaint he was a director of the F. J. Koldenberg 
Company. '* To ascertain what is so denied and ad- 
mitted, reference to the complaint is obviously neces- 
sary. But "the answer should disclose the defence, 
whether by denial or new matters, without reference to 
any other pleading. * * * What allegations are 
controverted should appear upon the face of the answer. 
The plaintiff's attorney should not be required to look 
beyond the pleading for such information, nor should 
the Court be required to count lines or measure para- 
graphs to discover what is put in issue" {Baylis vs. 
SUmsoriy 110 N.T., 621, 624; Oaulkins vs. Bolton, 98 
N. Y., 511 ; Williams vs. Lindblom, 68 Hun, 173). 
The answer in question is obnoxious to this (jriticism of 
the Courts. It should state upon its face what facts 
are admitted and denied. The motion is not only to 
make more definite and certain, but for ** other proper 
relief." Motion granted, with $10 costs. [Pryor, J. 
Ninth Notional Bank vs. Hard et al.y June, 1896.] 

TRIAL BY JURY OP PROBATE OF WILL — ORDER FOR TRIAL 

— PREFERRED CAUSE. 

It would appear that the ordinary notice of trial and 
note of issue are not required where the Appellate Divi- 
sion has directed the issues upon the probate of a will 
to be tried by a jury (Code, sec. 2588 ; Rule 3 of First 
District). Notices of trial and notes of issue are neces- 
sary only for issues arising upon pleadings (Code, sees. 
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963, 977). The order directing the trial of the issues m 
the authority of the clerk for placing the canse upon 
the preferred calendar (Rule 3 above). Such order is a 
substitute for a note of issue ; and the two days' notice 
prescribed by Rule 3 takes the place of the ordinary 
notice of trial. Motion granted, and cause set down for 
third Monday of September. [Daly, J. Will, &c., of 
Julia Ann Sprattj June, 1896.] 

JURY TRIAL — MANDAMUS — CODE §§ 1948, 1950. 

This cause, which is prosecuted by the Attorney-Gen- 
eral for the people to try the defendant's title to an 
office, is entitled to a preference, and the plaintiff's 
practice is regular in noticing it for the jury calendar 
{Code, sees. 1948, 1950). Motion granted. [Daly, J. 
People ex rel. Rutheiser vs, Semdler, June, 1896.] 

PREFERRED CAUSE — DISCRETION OF THE COURT — APPLI- 
CATION AT SPECIAL TERM. 

An application for preference, the granting of which 
depends upon the discretion of the Court, must be made 
at Special Term. Upon filing with the clerk of Part II 
the order awarding such preference, the cause will be 
placed upon the preferred calendar. Motion denied. 
[Daly, J. Cunningham vs. SeUgman, June, 1896.] 

DAMAGES BY ELEVATED RR. — BURDEN OF PROOF — EXPERT 

TESTIMONY . 

It was incumbent upon the plaintiff to show that the 
increase in fee value and rentals of the premises in 
question would have been greater had the elevated road 
not been constructed and operated, and the burden 
rested upon him, under well settled principles, of estab- 
lishing this by a clear preponderance of proof. I do 
not think that he has fulfilled this obligation. Under a 
recent decision of the Court of Appeals, the testimony 
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of experts lias come to be of paramount importance in 
these cases. The testimony of that character, however, 
which was offered by the plaintiff was quite unsatifac- 
tory, the value of his expert's estimates having been 
seriously impaired on cross-examination. Taking all 
of the proofs into account, I am unable to discover any 
satisfactory evidence of pecuniary damage to the plain- 
tiff upon which to predicate a judgment in his favor, 
and the complaint must therefore be dismissed, but 
without costs. [Beekman, J. Cohahan vs. Manhattan 
Railway^ June, 1896.] 

SEVERAL CAUSES OF ACTION. 

Although the complaint sets out the details of the 
wrong, I perceive but a single cause of action, namely, 
trespass to the person. The- imprisonment and false 
accusation are still but parts of one continuous transac- 
tion, and are properly alleged in aggravation of dam- 
ages {Bebinger vs. Sweety 1 Abb. N. C, 263 ; Exner vs. 
JExneTj 2 Abb. N". C, 108; Sheldon vs. LaJce^ 9 Abb. 
N. S., 306; PolleyYS. WilMsson, 5 Civ. Pro. R., 135; 
Newcombe vs. RR. Co,^ 28 St. Rep., 716; Langdon vs. 
RR. Co., 27 Abb. N. C, 166, 15 Suppl., 255). Here is 
no allegation of malice and want of probable cause ; and 
hence no action for malicious prosecution. Similarly 
the false accusation, not charged to have been malicious, 
exhibits no action for slander. Motion denied, with 
costs. [Pryor, J. Bernard vs. Qhurchill^ June, 1896.] 

AMENDMENT OF PLEADING OF COURSE — CODE § 542. 

Under section 542, Code of Civil Procedure, there can 
be but one amendment of a pleading of course. The 
second amended answer must be stricken out. Motion 
granted, with $10 costs. [Beach, J. Collins vs. 
Brandt^ June, 1896.] 
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AMENDED ANSWEB ON OPENING DEFAULT — CODE § 542. 

The defendant's proposed answer was annexed to the 
papers on the motion to open his default. On that 
motion he was asking favor of the Court, and advising 
it and the plaintiff of the issue he sought to tender. 
Had it been any other additional issue the Court might 
not have granted him leave to serve it. Under these 
circumstances he cannot broaden the Court's order by 
serving an amended pleading under section 542, Code 
Civ. Pro., as of course. The section refers to pleadings 
in ordinary course of procedure, and not to those per- 
mitted to be served by the Court after examination. 
Motion denied, with $10 costs. [Beach, J. Gideon vs 
Dwyer. June, 1896.]^ 

VOID COMMITMENT — PLACE OF MOTION. 

The motion being to discharge the defendant because 
imprisoned upon a void process, is properly made at 
Special Term {People vs. Murphy^ 1 Daly, 462 ; Davi- 
' son^s OasCj 37 Barb., 97). The detention of the defen- 
dant is illegal for several reasons : 1st. Here is no war- 
rant of commitment (Code, sec. 2281 ; De Witt vs. Den- 
nis ^ 30 How., 131). 2d. Here is no adjudication that, 
by the contempt, the rights or remedies of the plaintiff 
are defeated, impeded, impaired or prejudiced (Code, 
sec. 2281; Holhy <fec., Qo. vs. Wenner^ 74 Hun. 458; 
Wolf vs. BvMneTy 6 Misc., 119; Mendel vs. Mendel^ 4t 
St. Rep., 556). 3d. Here is no adjudication that the 
plaintiff is remedyless by security or sequestration (Code, 
sec. 1772 ; Isaacs vs. Isaacs^ 10 Daly, 306). Further- 
more, it is apparent, as well on the plaintiff's as the de- 
fendant, if detained in prison, will be unable to pay the 
money (Code, sec. 2286 ; Matter of Ryckman^ 39 Hun. 
446). The defendant should be discharged. Motion 
granted. [Pryor, J. Connicks vs. Oohnicks, June, 
1896.] 
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OBAL MOTIOK FOB EXTBA ALLOWAKOB — OBDEB FOB IK 

JUDGEMENT. 

An application for an additional allowance can always 
be made orally to the Justice who tried the case, and is 
not in the nature of a formal motion requiring an order 
to show cause, or notice of motion, as in the case of or- 
dinary motions. Until the judgment is entered the trial 
Oourt has jurisdiction to pass upon such an application, 
with or without affidavits, and may decide it upon the 
knowledgd gained on the trial of the cause. In the case 
at bar the peculiar circumstances would not justify a 
large allowance. The attorney for the plaintiff may in- 
sert in the draft of judgment to be sent to the trial 
Justice a provision for an additional allowance for the 
sum of one hundred dollars. No formal order apart 
from the judgment is necessary. [Bussel, J. Dayton 
vs. Weston^ June, 1896.] 

BEQUIBING SEOUEITY FOB COSTS — BAD FAITH AND 
UNTENABLE CAUSE OF ACTION. 

Defendant moves that the plaintiff file security for 
costs, on the ground that the action is in bad faith and 
untenable. Upon the papers I am unable to assent to 
the proposition that the action is either frivolus or vex- 
atious or malicious. On the contrary, the plaintiff ap- 
pears to urge a meritorious claim, and with a probability 
of success. I cannot say that he is irresponsible. No 
case is made for requiring security for costs {Rutherford 
vs. Town^ 77 Hun, 545; Schmidt vs. Eisman^ 6 Misc., 
264). Motion denied, with costs. [Pry or, J. Oordon 
vs. Ryan^ June, 1896.] 

DIVOBOE — PUBLICATION OF SUMMONS — ^AFFIDAVIT. 

The affidavits on which the order of publication was 
obtained are insufficient ; they merely tend to show that 
the defendant resides at Washington, D. C. ; this is not 
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enoBglL on wMcKl to base the claim that she dannot with 
due diligence be fonnd within the State. At best snch 
an order shonld not be predicated on the affidavit of the 
plaintiff in an action for a divorce {Hall vs. Hall^ 33 
Abb. N. C, 295) without supporting proofs. The affi- 
davits should be of such character as to justify the in- 
ference that the defendant cannot be found within the 
State and that the plaintiff will not be able with due 
diligence to make personal service. Motion for judg- 
ment denied. [Beekman, J. Schachiw vs. SchaeJmo^ 
June, 1896.] 

VOID TRUST — ACCUMULATION OF INCOME. 

The provision in the clause of the will numbered third 
giving and devising the personal and real property to 
the executors and trustees to collect the rents and profits 
thereof and apply them to "paj^g off" a mortgage lien 
upon a portion of the trust estate, involves, in my opin- 
ion, an accumulation of income for a purpose not 
authorized by statute, and therefore invalidates the trust 
under this clause third of the will. [McLean, J. Becker 
vs. Becker^ June, 1896.] 

PEEEMPTOBY AND ALTEENATIVE MANDAMUS. 

I am of opinion that the denial of application for a 
peremptory writ is a bar to the sustaining of an alter- 
native writ, unless leave be given in the denial order for 
an application therefor, or a i)ositive direction therein, 
that one should issue; motion denied. [Beach, J. 
Bhovlin vs. Oollis, June, 1896.] 

STATUTE OP LIMITATIONS — DEED. 

Where a defendant is in possession claiming under a 
deed, the Statute of Limitations does not begin to run 
against the right to have the deed reformed in equity 
miktil such defendant is chargeable with notke dt tine 
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as4sertion of an adverse claim, even if ever a bar to such 
relief {Bartlett vs. Judd, 21 N. Y., 200). Opinion by 
[McAdam, J. Claflin vs. Gantz^ et al. June, 1896.] 

IMPBISONMENT — SECURITY TO PAY FINE. 

Motion to discharge person committed upon a fine for 
contempt, Held : 'Hioagli the commitment may not be 
set aside, I incline to the opinion that the respondent 
exhibits a case for the exercise in his behalf of the dis- 
cretion confided to the Court. If not unable to endure 
the confinment, he is to pay the sum ; and I perceive no 
advantage to any one by his indefinate detention in 
prison. Adopting the precedent in Steinert^s case (29 
Hun, 301), I shall order his discharge if he give a bond 
with two sufficient sureties for the payment of the fine 
in two years, with interest. Otherwise the motion is 
denied ; no costs. [Pryor, J. Lawyers Surety Co, vs. 
Anthony J June, 1896.] 

ADJUDICATION BETWEEN DEFENDANTS — COSTS. 

Where the plaintiff fails to maintain his action, the 
Court cannot adjudicate upon the rights of the defend- 
ants between themselves (2 JSumsey^s Pr., 574). My 
conclusion is that the judgment for costs against defend- 
ant Furman in favor of his co-defendants was irregularly 
entered. [Opinion by Pryor, J. Oibson &c. Company 
vs. Furman^ June, 1896.] 

ABATEMENT OF ACTION AGAINST FOREIGN 

COBPORATION. 

After dissolution of a foreign corporation an action 
pending against it in the Courts of New York should 
not be continued against its directors. [Opinion by 
Pryor, J. Wamsley vs, M. L. Norton Co, limited, 
June, 1896.] 
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IWJUKOTION NOT ALLOWED WHERE PBOUNIABY PROFIT 
IS NOT INVOLVED — SINGER IN CHURCH. 

Upon no ground is this injunction to be upheld. The 
contract, of which a breach is sought to be restrained, 
is not satisfactorily established ; the services claimed by 
the plaintiff are not shown to be so unique and extra- 
ordinary as to admit of no substitution ( TT. J, Johnson 
Co, vs. Huniy 66 Hun. 504) ; no irreparable injury will 
ensue to the plaintiff from the absence of an injunction ; 
and all the equities are positively denied under oath 
(OriU vs. Wiswally 82 Hun, 281). Here is an indecent 
altercation among reUgious communities over the em- 
plojrment of a cantor. These congregations are organized 
for spiritual purposes only, and are not rivals in trade 
or business or any secular enterprise. No object of 
material gain is supposed to be contemplated by them : 
and their controversy involves no right of property. 
But it is to protect property rights only that the Courts 
ever issue their injunctive mandate {Brandeth Vs. Lance^ 
8 Paige, 24). If it be said that the plaintiff has a prop- 
erty in the services of the defendant, the answer is that 
those services are for spiritual edification, and not for 
pecuniary profit. An injunction to prevent a preacher 
from occupying the pulpit of a rival church would be an 
anomaly indeed, without support in principle and with- 
out precedent in the whole range of jurisprudence. 
The dispute between these parties should be accomodated 
in their own ecclesiastical councils, and by the prevalent 
influence of that fraternal affection which they profess 
as the principal of their conduct. The sacred interest 
they are constituted to promote can but suffer from the 
scandal of an acrimonious litigation in the Courts. In- 
junction dissolved, with costs. [Pry or, J. Congregation 
Kol Israel AnsM Poland vs. Herlands^ June, 1896.] 
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N. Y. CITY COURT. 

SPECIAL & TRIAL TERMS & CHAMBERS. 

SLANDER — BILL OF PABTI0ULAR8. 

No special damages are alleged. While it is claimed 
that the plaintiff was '' especially damaged in his good 
name, fame, &c.," such allegations are not the subject 
of a bill of particulars (see Stokes vs. Stokes y 72 Hun., 
372). Motion denied. [Conlan, J. Ooldstine vs. 
Jordan^ June, 1896.] 

ANSWER — COUNTERCLAIM — DEMURRER. 

Complaint alleges sale by plaintiff corporation to de- 
fendant, and this is denied in the answer. The answer 
sets up affirmatively that the sale was by an individual, 
and sets up counterclaims against this individual. To 
this affirmative matter and counterclaim plaintiff de- 
demurs, and his demurrers are sustained, with costs. 
[Van Wyck, J. Simon Blaut Co. vs. GHruhUy June, 
1896. 



SURROGATES' COURTS. 

TRIAL TERM AND CHAMBERS. 

REVOCATION OF FORMER WILL — DESTROYING WILL. 

It is conceded, and the evidence justifies the concess- 
ion, that the paper offered for probate was properly 
executed as a will by a competent testator while free 
from restraint. It is claimed, however, that it was re- 
voked by a later will made by the testator and destroyed 
by him some time after its execution with the intention 
of annuling or revoking it. It is very doubtful that the 
proofs adduced in respect to the execution of the later 
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instrument show a complete observance of the require- 
ments of the statute in regard to the execution of wils. 
But apart from this there is no evidence whatever as to 
the contents of the paper. To revoke a prior by a sub- 
sequent will, the latter must expressly revoke the former 
or contain provisions incompatible with it. The will 
propounded by the petitioner should be admitted to 
probate- [Fitzgerald, S. Matter of Charles Kessel^ 
June, 1896. 

FOBM OF WILL — ^PAROL EVIDENOB — EXECUTION. 

The paper offered for probate as the will of the de- 
cedent is in the following words and figures: "April 
7th, 1896. I desire my wife to have everything that I 
possess, both real and personal. Alex. McSorley. W. 
L. Meehan, L. A. Rodenstein, ' ' At the time of the ex- 
ecution of the paper the maker expected that his death 
would occur in a short time, and the event turned out 
as he anticipated. He died nineteen days after signing 
the paper. All the formalities required by the statute 
for the due execution of a will were complied with. 
Among others, the testator declared the instrument to 
be his last will and testament, and there is no doubt, 
from the evidence adduced, that he intended it to 
operate as a testamentary disposition of his property, 
and executed it as such. Unexplained or unaided by 
such evidence, the instrument itself fails to disclose that 
it is of the character or was executed with the intention 
mentioned. Of the admissibility of the evidence re- 
ceived for the purpose of showing the intention of the 
testator and the nature of the paper I have no doubt. 
The right of the Court to admit parol evidence and to 
take into consideration the circumstances under which 
a paper writing was executed to ascertain whether it is 
of a testamentary character rests upon abundant author- 
ity {Estate of Thomas English, 2 Sw. & Tr., 586; In 
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the Goods of Slin, L. R., 15 Prob. & D., 166; 2%or7i- 
cToft vs. LdBhmar^ 2 Sw. & Tr., 479; Patterson vs. 
English^ 91 Penn. St. R., 458-9; Tb^er vs. Jackson^ 
164 Penn. St. R., 373; Robertson vs. iSSwitYA, L. R., 2 
P. & D., 43; Cock vs. CiwA:^, 1 L. R., P. & D., 241 ; In 
the Goods of Coles, 2 L. R., P. & D., 362; MorrellYB, 
Dickey, 1 John. Ch.; 152). There are some remarks in 
the opinion in the case of OarU vs. Underhill (3 Bradf., 
101) which at a casual glance may seem op{)osed to the 
decisions cited. Application to admit will to probate is 
granted. [Opinion by Fitzgerald, S. Estate of Alex. 
McSarley, June, 1896.] 

BATB OF WILL — OMISSION OF BATE. 

The Revised Statutes do not require that a will shall 
be dated. The date may be established or corrected by 
parol evidence showing the real date of its execution 
{ScTtouler on Wills , 2d ed., 279). If it were permitted 
to indulge in conjecture it seems to me that the manner 
in which the defective date was inserted is readily ex- 
plained. But a short time would elapse before the ter- 
mination of the year, and in drawing the will for execu- 
tion the last word to indicate the date was omitted in 
apprehension that it might not be executed until the 
new year. [Opinion by Fitzgerald, S. Will of John 
U. Hdmland, June, 1896.] 

POWER OF SUBROGATE TO ORDER SALE OF REAL ESTATE — 

CODE § 2749. 

The petitioner, who was the husband of decedent, was 
bequeathed $1,000 by the first clause of the will, which 
is as follows : "After all my lawful debts are paid and 
discharged, I give and bequeath to my husband, Peter 
Krieg, of the City, County and State of New York, the 
sum of $1,000." Decedent then devised and bequeathed 
all the rest, residue and remainder of her estate, both 
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real and personal, to her son. This legacy was not in 
terms made a charge upon the real estate. Petitioner 
alleges that decedent left no i)ersonal proi)erty and that 
there are no unpaid debts or funeral expenses, and he 
prays that decedent's real estate be sold for the pay- 
ment of his legacy. The title to real estate, upon the 
death of the owner, vests immediately in his heirs or 
devisees, and the Surrogate's Court, being one of limited 
jurisdiction, has no power to order a sale of the same 
under any circumstances or for any purpose, except as 
authorized by the express terms of the statute {Bevans 
vs. Cooper J 72 N. Y., 317; Kingsland vs. Murray, 133 
id., 170; Sipperlyvs. Baucws, 25 id., 46). The only 
provisions for the disposition of the real property of a 
decedent, by proceedings in a Surrogate's Court, are 
contained in title fifth, chapter 18 of the Code of Civil 
Procedure. Section 2749 of the Code (which is a part 
of said title) provides that real property of which a 
decedent died seized may be disposed of for the pay- 
ment of his debts and funeral expenses, or for the pay- 
ment of judgment liens existing thereon at his death, as 
prescribed in said title. No power or authority to order 
such a sale is conferred for any other purpose. A sur- 
rogate may enforce the payment of debts and legacies, 
but this must mean out of the personalty ; else, no need 
of the express provision for selling lands to pay debts 
{BevaTis vs. Cooper, supra). If a legacy is not expressly 
or by implication charged upon the testator's real prop- 
erty, then it must be satisfied, if at all, out of the per- 
sonalty. If the contrary, action must be brought, if at 
all, to enforce such charge, in a Court having equity 
jurisdiction. This Court having no authority to direct 
a sale of the real property described in the petition for 
the pajrment of the petitioner's legacy, the application 
herein is denied. [Arnold, S. Estate of Agues Krieg, 
June, 1896.] 
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ORDER OF REFERENCE — REPORT OF REFEREE — 

OBJECTIONS. 

The reference herein was to take proofs and report 
the same to the Surrogate, with the opinion of the refe- 
ree, and was not a reference to hear and determine any 
issues. Consequently no findings were necessary or 
proper, and no objections thereto can be received or con- 
sidered. The proofs are now before the Court for the 
purpose of disposing of the application. [Arnold, S. 
Estate of William Remsen^ June, 1896.] 

TRANSFER TAX WITHOUT APPRAISEMENT — INTEREST AND 

PENALTY. 

Before an order can be entered herein fixing the tax 
without appraisement, a supplemental aflBldavit must be 
filed showing the value of the burial plot, household 
goods and jewelry disposed of under the terms of the 
will; or it must be established aflBlrmatively that the 
property so bequeathed was not in existence at the 
death of the testatrix. As no interest or penalty is 
charged if the tax is paid within eighteen months, as 
the law then was, and that period has not expired, the 
application to remit penalty is unnecessary. [Fitzger- 
ald, S. Estate of Dora Ender^ June, 1896.] 

TRANSFER TAX — AMOUNT OF TRUST ESTATE. 

Appeal from order fixing transfer tax. By the will 
of testatrix, she gave the entire estate in trust for the 
support of two brothers during life, with remainder, 
one-half to a niece and the other one-half to her then 
right heirs. The appraiser finds the value of the prop- 
erty passing to be $11,109.28, and the value of the pro- 
visions for the brothers to be respectively $2,871 and 
$2,652. This would leave the value of the remainder 
$5,586, and as one-half of this goes to a niece, the 
shares of the one-per cent, class cannot in any event 
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equal $10^000, and are consequently not taxable. The 
order appealed from is reversed. [Fitzgerald, S. Es- 
taie of Mary Dunn, July, 1896.] 

EXECUTION OF WILL — ATTESTATION CLAUSE. 

The will is evidently wholly in the handwriting of 
the testator and purports to be his last will and testa- 
ment, and it was found in his private box in a safe 
deposit company after his decease. There is no attesta- 
tion clause, but the instrument is subscribed by two 
witnesses who have been examined in this proceeding. 
While it is true that they testify that the decedent per- 
sonally made no declaration to them nor requested them 
to sign the instrument so &r as they can remember, the 
facts they do swear to show that Mr. Tilford, who was 
also present at the execution of the paper, stated to 
them in the presence and hearing of the testator that 
the latter wished them to witness his will, whereupon 
he, the testator, signed the paper in their presence and 
the witnesses signed in his presence and in the presence 
of each other; that he then thanked them and they 
withdrew. The object of the statutory requirements in 
respect to the execution of wills is, of course, to prevent 
fraud and deception and to secure the identification of 
the paper propounded as the one intended and executed 
by the testator as his will. There can be no question 
here as to the authenticity of the instrument presented 
for probate, or that it represents the wishes of the tes- 
tator. The formalities prescribed by law must be sub- 
stantially observed, but words of request and acknowl- 
edgment may proceed from another and will be regarded 
as those of the testator, if the circumstances show that 
he adopted them and that the party speaking them was 
acting for him with his assent {Gilbert vs. Knox, 52 N. 
T., 126; Matter of NeU(m, 141 N. T., 152). The fact 
that the will is holographic is also to be considered in 
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passing upon evidence of publication {Matter of Beckett, 
103 N. Y., 174). I think the proof here is sufficient to 
authorize probate. Decree may be presented admitting 
the will to probate. [Arnold, S. Matter of contested 
Will of SolieT, July, 1896.) 

IISTDEBTEDNESS TO ESTATE — CODE §§ 2707, 2709. 

It does not appear from the petition' herein that the 
party intended to be cited has in his possession any spe- 
cific property which can be identified, but rather that 
he is indebted either individually or as executor of 
another estate to this estate in certain sums of money. 
Proceedings under sections 2707-2709 of the Code can- 
not be resorted to for the collection of debts {Matter of 
Ounardy 27 N. Y. St. Rep., 128; Matter of Knitter, 5 
Dem., 371). The application for citation must be de- 
nied. [Arnold, S. Estate of Joseph BlumentJialj 
July, 1896.] 

SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

BULE 9 AMENDED — TRIAL OF SET DOWN OASES. 

When a case set down for trial appears upon the day 
calendar it must be tried or go to the foot of the general 
calendar unless it appears by affidavit to the satisfac- 
tion of the Court that in consequence of the happening 
of an event since the cause was so set down, the trial 
cannot with justice to one of the parties proceed. 

(Order amending Rule IX of the Rules for the Reg- 
ulation of the Special Terms in the First Judicial 
District.) 

TBMPOBABY INJUNCTION — ASSESSMENT OP DAMAGES 

AFTER TRIAL. 

The better practice, in the majority of cases, where a 
temporary injunction has been dissolved, is to await the 
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final judgment if the action is pressed for trial, before 
granting a reference to assess the damages sustained by 
reason of the injunction. That practice should be fol- 
lowed in this case- It would be something of an anom- 
aly to try to ascertain with precision the amount and 
eirtent of the damages sustained, before the trial deter- 
mined whose property it was that the defendants were 
restrained from assigning or transferring. If any dam- 
ages were sustained by the defendants because of a 
tying up of their property, and an award should be 
made for such damages, an injustice might be done in 
case the trial should finally determine that the plaintiff 
himself was entitled to the property, and the defendants 
had no right to assign or transfer the same. If the 
damages claimed arise simply out of the payment of 
counsel fees in obtaining a dissolution of the injunction, 
that fact should have been stated in the moving papers. 
Motion denied, with $10 costs. [Russell, J. McDon- 
ald vs. Sheffer, July, 1896.] 

DAMAGES ON INJUNCTION — REFEBENCE. 

The plaintiff objects to the reference to ascertain the 
damages sustained by the defendant in consequence of 
the injunction, on the ground that the motion was 
based simply upon the proceedings in the action and no 
affidavit averring damages was presented. He cites the 
well-known rule that where it appears upon the refer- 
ence that no damages have been sustained, the order of 
reference should be set aside and the moving party 
should pay costs. But, prima facie, the enforcement 
of an injunction restraining a party from the disposal 
of his own property and exercising the privilege to sell, 
thus depriving him of one of the uses of the property 
itself, occasioned some injury, and therefore it may be 
presumed that the party thus wrongfully enjoined has 
sustained some pecuniary damages. The affirmative is 
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still upon him to show the extent of those damages, as 
it is in case of slander of assanlt and battery where the 
wrong is admitted and the inquiry is as to the amount 
of damages sustained. Therefore, prima facie, in the 
setting aside of an injunction in a case where a party is 
prevented from using his right to sell his own property, 
he is entitled to an order of reference to ascertain the 
damages sustained. It would also be virtually fore- 
stalling the reference itself, and testing the question 
upon affidavits instead of common law proof, to decide 
in advance of the hearing that the defendant was not 
entitled to any order of reference; for if an affidavit 
showing damages is necessary as part of the motion 
papers for a reference, that affidavit could be success- 
fully rebutted if the case would allow such proof on 
behalf of the plaintiff. The motion for a reference is 
therefore granted, with $10 costs ; order signed. [Rus- 
sell, J. Lassiter vs. Hyde^ Jtily, 1896.] 

COSTS IN FOBMEB ACTION — STAT ON MOTION — FOBM OF 

ACTION. 

The defendant Lydecker moves that the further prose- 
cution of this action be stayed until the costs of a 
former action brought by the plaintiff herein against 
Lydecker and others, defendants, be paid. This appli- 
cation is resisted upon the ground that the causes of 
action are not identical. It is true that the action in 
which judgment was recovered for costs was an action 
at law, while this is an action in equity, and to that 
extent it may be said that they are not identical. But 
a comparison of the complaint in the action at law with 
the complaint in this action discloses the fact that the 
material facts alleged in both and upon which each 
action is brought are substantially the same, except 
that in the action at law the allegation is that the stip- 
ulation pursuant to which the settlement of said action 
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was made was the result of a conspiracy entered into 
by the defendants therein for the purpose of defraud- 
ing the plaintiff of his legal rights, and by which he 
sustained damage to upwards of two thousand dollars ; 
while in the complaint in this action the claim is that 
said stipulation was procured by means of compulsion 
and duress exercised by the defendant alone and not 
by means of a conspiracy, as claimed in the action at 
law, and the relief asked for in this action is that the 
stipulation and all proceedings thereunder be adjudged 
void and be set aside. I do not think that this objec- 
tion is well taken. The fact that the plaintiff, who ha& 
been defeated in his action at law and has been adjudged 
to pay the costs of that action, chooses to change the 
form of his claim from an action at law to an action in 
equity, both based upon the same facts and growing 
out of one and the same transaction, should^ not, in my 
opinion, be permitted unless he pays the costs of the 
action in which he suffered defeat. It was also urged 
as a further ground for denial of the defendant's mo- 
tion that the parties defendant in each action are not 
identical; that is, that in the action at law there are 
three defendants who are not made defendants in this 
action, and that '^The Mayor, &c.," a party defendant 
in this action, was not a party to the former action. 
It is a sufficient answer to this objection that Lydecker 
is a party defendant to both actions, and the fact that 
the Mayor, &c., is a party to this action does not take 
the case out of the application of the general rule appli-^ 
cable to motions of this character {Kermeth vs. TatTimrij 
6 Hill, 393; Farrell vs. N, Y. Juvenile A^ylv/m^ 37 
N. Y. Supp., 1118.) An examination of the pai>ers upon 
which this motion is founded convinces me that a clear 
ease is made for calling upon the Court, in the exercise 
of its discretion, to grant the motion, with $10 costs. 
[Smyth, J. Pier son vs. I/ydecker, et aZ., Joly^ 1806.1 
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BECITIlirG MOTIOK PAPERS IN ORDER — MOTION TO RE- 
SETTLE ORDER; 

The proper practice, where an order does not correctly 
recite the papers used upon the motion, or the order 
does not correctly state the matters which should be 
embraced within it, is to apply to the Judge who ma^e 
the order for a resettlement. A motion to set aside the 
order itself as irregular has the eflPect of bringing up 
before another Judge a review of matters passed upon 
by the former Court, or to decide what papers the Judge 
who granted the order allowed to be used upon the 
motion. This motion is denied. [Russell, J. Gottlieb 
vs. Kaufman, July, 1896.] 

LEASE — EXONERATION AND REVOCATION OF COVENANT OF 
ARBITRATION — RIGHT TO BRING ACTION. 

The demurrer admits that, excepting the agreement 
for arbitration, the plaintiff has fulfilled, and is ready 
and willing to fulfil, the covenants of the lease, and 
that the parties are unable to agree as to the value of 
the buildings. The case, then, is controlled by the 
adjudication in the Reformed Dutch Church vs. Park- 
hurst (4 Bosw., 491); unless by her revocation of the 
agreement to arbitrate, the plaintiff has forfeited her 
right to relief. But, first, defendant's appointment of 
an appraiser was contrary to the provisions of the lease, 
and thereupon plaintiff declined the arbitration; sec- 
ondly, the defendant violated the covenants of the lease 
by failing to pay taxes, assessments and water rates, by 
which default plaintiff was exonerated from the coven- 
ant for arbitration {PeopW^s Bank vs. Mitchell, 73 N. 
Y., 406) ; thirdly, the covenant for arbitration is no bar 
to the action {Seward vs. Qity, 109 N. T'., 164 ; Hamil- 
ton vs. Home Ins. Co., 137 U. S., 164); fourthly, the 
covenant for arbitration was revocable ( Wood vs. Lafay- 
ette, 46 N. Y., 484; sec. 2383), and not enforceable 
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{Oreason vs. KeteUaSy 17 N. Y., 491, 496). I conclude 
that, within the principle of The Dutch Reformed 
Church vs. ParJchurst {supra), the complaint exhibits 
a right to the relief which it solicits. Demurrer over- 
ruled, with leave to answer. [Pryor, J. Crosby et al^ 
vs. Fuels et al.y July, 1896.] 

DIVOBOE — PBOOF OF NO JUDGMENT AGAINST PLAINTIFF 

IN FAVOB OF DEFENDANT. 

Proof must be made that there is no judgment or 
decree in any Court of this State of competent jurisdic- 
tion against the plaintiff in favor of the defendant i^or a 
divorce on the ground of adultery. This may be done 
by affidavit. [Beekman, J. Harder vs. Harder, July, 
1896.] 

DIVOBOE — 8EBVI0E BY PUBLICATION — JUBJ8DI0TI0N 

IBBEMEDIABLE DEFECTS. 

^he defendant has been proceeded against as an ab- 
sentee, and an attempt has been made to serve him witli 
the summons by publication. He has not appeared, 
and the plaintiff, having presented her proofs, now 
moves for judgment. The attempt to serve the sum-- 
mons has not been successful for the following reasons : 
1. The order of publication was not founded upon a 
verified complaint as required by section 439 of the 
Code of Civil Procedure. It does not recite the exist- 
ence of any such complaint, but is based exclusively 
upon an affidavit made by the plaintiff, which is alsa 
silent upon the subject. Furthermore, the original 
complaint, which is before me, was verified on the 24th 
day of November, 1894, three days after the order of 
publication was obtained, a fact which is quite conclu- 
sive upon the point. The absence of a verified com-^ 
plaint is fatal to the jurisdiction of the Judge granting 
the order ( Williamson vs. Williamson, 3 N. T. Civ. 
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Pro. R.j 69 ; Luther vs. Brison, 4 Law Bull., 91 ; Ladd 
vs. Terre Haute O. M. Co., 13 N. Y. Weekly Dig., 209.) 
3. The complaint has never been filed. Section 442, 
Code of Civil Procedure, requires this to be done on or 
before the day of the first publication of the summons, 
and also that the notice to be subjoined thereto and 
published therewith shall state the fact. The notice, 
hower, refers only to the filing of the order and ' ' the 
affidavit thereto annexed." The publication was, there- 
fore, ineffective {Kendall vs. Washburn^ 14 How. Pr. 
R., 380). 3. Section 1774 of the Code of CivU Proce- 
dure declares that in action for a divorce or for a sepa- 
ration or to annul a marriage final judgment shall not 
be rendered in favor of the plaintiflE upon the defend- 
ant's default in appearing or pleading, unless the copy 
of the summons published ''contains the following 
words, or words to the same effect, legibly written or 
printed upon the face thereof, to wit : ' Action to annul 
a marriage ; ' ' Action for a divorce ; ' or ' Action for a 
separation,' according to the article of this title under 
which the action is brought." This action is brought 
to annul a marriage under Article 1 of the title. The 
summons as published, however, has printed upon it 
the words, ''Action for divorce," which are appropri- 
ate only to actions brought under article 2 of the title. 
There has, therefore, been an utter failure to comply 
with this section. For the above reasons it is clear that 
the Court has not acquired jurisdiction over the defend- 
ant and is without power to render judgment in favor 
of the plaintiff. The defects are also irremediable. 
The motion for judgment is, therefore, denied. [Beak- 
man, J. Oreig vs. Oreig^ Jiily? 1896.] 
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DIVORCE — ^FRAUDIN CONTRACTING MARRIAGE — DISEASE 

AT TIME OF MARRIAGE. 

The action is to annul a marriage on the gronnd of 
the fraud of the defendant in contracting it. The fraud 
consists in the fact that the defendant had syphilis at 
the time of the marriage, and afterwards communicated 
the disease to the plaintiff. The defendant appeared 
and answered by a denial of the charge that he either 
had syphilis or imparted it to the plaintiff. He now 
fails to defend the action. I am of the opinion that 
when the defendant solicited the plaintiff in marriage, 
he thereby represented himself as free from such loath- 
some malady, with which by copulation he would neces- 
sarily infect her, to the detriment if pot destruction of 
her health. The fraud enters into the constitution of 
the marriage, and frustrates all its essential ends. It 
involves more than mere ante-nuptial incontinence. It 
is such incontinence plus the disastrous consequences to 
wife and children. It implies a total disability for the 
functions of matrimony. If this be not a fraud suffici« 
ent to defeat a valid marriage, then surely is the law 
culpably remiss in its remedial provisions. I cannot so 
reproach it. Meyer vs. Meyer {7 Weekly Dig., 535) is 
not an authority to the contrary. In that case the de- 
fendant was affected with a natural disease which, 
though offensive and forbidding to matrimonial cohabi- 
tation, was ineffectual to a dissolution of the marital 
relation (49 How., 311). As to such malady incurred 
without sin, the spouses take each other for better, for 
worse ; and must abide aflB.ictions subsequently revealed. 
In this case the proof is clear and convincing that the 
defendant had the syphilis at the time of wedlock ; that 
shortly after it developed in^ the plaintiff ; and that she 
abandoned him on the discovery of his condition. Judg- 
ment for plaintiff. [Pryor, J. Bonn vs. Bonny July 
1896]. 
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DIVORCE — CUSTODY OF CHILDREN — DUTY OF WIFE. 

I have carefully read through the testimony and I 
have come to the conclusion the wife is as much to 
blame as the husband, and that the acts of the husband 
are not sufficient to justify the wife in leaving him as 
she did. While the late statutes and decisions, in effect, 
give the wife as much right to the children as the hus- 
band has, they do not give her greater rights. The 
husband is still head of the family ; that is, he is bound 
to support his wife and children, but he has a right to 
say where and how he will support them, and it is the 
wife's duty to remain with him unless his conduct is 
such as to render it unsafe for her to remain in his 
household. [Opinion by Truax, J., People ex rel. 
Sternherger vs. Sternberger^ J^ly? 1896.] 

DOCKETING OF JUDGMENTS — DELAY OF CLERK — 

OFFICIAL ACTS. 

By mistake of the clerk acting on this occasion, the 
judgment of $75,000 and costs, upon the order of the 
Appellate Division confirming the award in condemna- 
tion, and reversing the order of Special Term setting 
aside the award, was not docketed at 12 :30P. M. June 
24th, 1896, as it was the duty of the clerk to have done, 
and as the attorneys for the defendant had the right to 
believe was done. In faith of such docketing execution 
was issued before 1 :30 P. M., when the judgment was 
actually docketed. The Courts will not suffer parties 
to be prejudiced by errors of its clerk, and will not heed 
fractions of a day when such scrutiny will defeat sub- 
stantial rights upon a mere technical irregularity, and 
rights of third parties do not intervene, but will deem 
the official act done at the time it should have been done. 
The motion to set aside the executions is therefore 
denied, and the motion to docket the judgment as of 
12 :30 P. M. granted. [Russell, J. Manhattan Bail- 
way vs. Sullivan, Jnly, 1896.] 
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ADVERSE POSSESSION — STATUTE OF LIMITATIONS — 
ENCROACHMENTS — MARKETABLE TITLE — PAROL 

EVIDENCE. 

That the house for twenty-three feet encroaches on 
the neighboring lot to the extent of 4 to 6 inches is 
conceded. Continuous adverse possession of land for a 
period sufficient to bar an action for its recovery not 
only cuts off the owner's remedy, but divests him of his 
estate and transfers it to the party holding it adversely. 
The adverse possession is conclusive evidence of title in 
the latter {Baker vs. Oakwood, 123 N. T., 16). But 
plaintiff has not shown that, in the 25 years during^ 
which the house has occupied the site, the adverse pos- 
session has ripened into a title. The burden is on him 
to show that such possession was intended to be adverse, 
and that the parties, in whom the title to the premises, 
claimed to be held adversely, was vested, were in such 
a condition that the Statute of Limitations ran, and the 
protection of the statute inured to the benefit of the 
possessor {Wilhim vs. FedergreeUy 2 App. Div., 483) • 
The purchaser should have all that he might rightfully 
expect to secure, but is not to be allowed to speculate 
at judicial sales {Riggs vs. Pursell^ 66 N. T., 198). He 
is, however, entitled to receive title to the land with 
four walls to the house, and these should stand on the 
land conveyed {Smithers vs. Steiner^ 13 Mis. R., 517; 
Drake Ys. Shiels, 25 St. Rep., 1001). The encroach- 
ment in this case is material {Stokes vs. Johnson, 57 N. 
Y. 673). And it seems plain that the purchaser will 
not get what he bargained for because of it. But second- 
ly. There is no complete record of title to an equal un- 
divided half part of the premises, and no competent 
evidence has been produced showing title to said one- 
half part in any party to the foreclosure action. No 
evidence was offered in that action to establish the alle- 
gations of the complaint (all of which were on inf orma- 
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tion and belief) to tUe effect that one-half of the equity 
was vested to Mrs. Miller by the will of her former hus- 
band, his death and the death of the two children. The 
will was proven in the State of Indiana by one witness 
only {Lockwoody^, Lockwood, 51 Hun. 337), and has 
never been filed or recorded in this county (Code, sees. 
2703, 2704). Even if, as plaintiff contends, the copy of 
the wiU, offered on this motion, proves the death of 
Albert Swinge, yet there is a total absence of competent 
evidence on the equally essential question of the death 
of the two children, leaving the defendant Mrs. Miller 
their only heir at law. What purports to be Mrs. Mil- 
ler's statement is not so authenticated as to permit its 
reading on this motion or in any legal proceeding in this 
State. The affidavit of plaintiff's attorney purports to 
be based on what Mrs. Miller told him, what he gleaned 
from the records and what he knew himself. What 
portion of the alleged facts he derived from either source 
does not appear. It is safe to hold that if these indis- 
pensable facts were matter of his own knowledge, he 
would have sworn to them directly and at once. The 
purchaser should receive a complete record title, not one 
imperfectly supported by parol testimony, nor one which 
he may be obliged to defend by litigation. Certainly 
the least that can be required is that the facts on which 
the title rests should be clearly established. The general 
rule is that a purchaser will not be required to perform 
his contract if there is a defect in the record title which 
can be cured only by a resort to parol evidence, and the 
title may depend upon questions of fact {Irving vs- 
Qampball, 121 N. Y., 353; Holly v*. HirscTi, 135 N.Y. 
598; VaugM vs. Williams ^ 120 N. Y., 253). The pur- 
chaser's title should be such as to enable him to hold 
his land free from probable claim of another, and reason- 
ably free from any doubt which would interfere with 
the market value if he should wish to sell {McPTiasoTl 
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Ts. Schade^ 149 N.T., 16; Shriverys. Shriver, 86 "N.Y.y 
C75, 584; Fleming vs. Burnham, 100 N. T., 1). I do 
not regard the title offered by the referee as marketable. 
It is undisputed that the purchaser has incurred ex- 
penses in examining the title, amounting to $177.50, and 
that that amount is reasonable. The motion will be 
denied, with costs, and the plaintiff required to refund 
the deposit and reimburse the purchaser for his said 
expenses. [Pry or, J. Fadden vs. Schwinge^ July? 
1996.] 

SURPLUS MONIES — PERSONAL COSTS. 

The assignee, McBumie, does not present a suffi- 
ciently clear case upon the testimony of usury in the 
inception of the mortgages to justify the Court in set- 
ting aside the findings of i;he referee upon the ground 
that the mortgages were usurious. The motion to con- 
firm the report of the referee is granted ; but the motion 
costs and fees of the referee and stenographer are not 
imposed upon McBumie personally, for there is noth- 
ing in the case to show that his claim to the surplus 
fund was not made in good faith, and he certainly had 
some evidence to support the claim which he made. 
[Russell, J. De Long vs. Hagan; Wood^^, Hagan^ 
July, 1896.] 

TAX LEASE AS INOUMBRAKOE — ^TEBMS OF SALE ON 

FORECLOSURE. 

The tax lease upon the premises is evidently a lien of 
which the purchaser was not advised at the time of his 
bid, and the only reservation announced at the sale was 
as to one deed in the chain of title which had been lost 
and had not been recorded. It would not be just to 
assume that the addition to such statement of the loss 
of the deed that the right, title and interest of the 
mortgagor, &c., was to be sold, was intended to cover 
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other defects than those annonnced, in view of the state- 
ment in the notice of sale and the memorandum con- 
taining the terms of the sale. The motion to relieve the 
purchaser is, therefore, granted, to the extent of reliev- 
ing him from such purchase and the return of his de- 
posit. I am not referred to any authority which would 
justify the imposition upon anyone of the expenses of 
the search of the title on such motion as this. [Rus- 
sell, J. Schuster vs. Toungy Ju^y, 1896.] 

MARKETABLE TITLE — PAROL EVIDENCE OE TITLE. 

I am of the opinion that the plaintiff's title was not a 
marketable one, and for that reason the defendant 
should not be compelled to take it {ScTiriver vs. ScTiriver^ 
86 N. T., 575; Moore vs. Williams, 115 N. T., 568; 
Irving vs. Oampbelly 120 N. T., 353 ; WilheVrri vs. Fed- 
er green, 2 App. Div., 483). It may be that in an action 
between the owners of the two adjacent properties, the 
plaintiflE would be able to show that he had a right to 
use the walls of No. 528 for the support of the beams 
in his walls, but the defendant should not be compelled 
to take a title that depends upon parol evidence to 
establish its validity. I am of the opinion and I decide 
that the defendant is entitled to the $500 paid on the 
contract, with interest thereon from the date of pay- 
ment, and to the further sums of $150 broker's fees and 
$150 counsel fees, with interest on such sums from the 
dates of the payments thereof respectively. I direct 
judgment for the defendant accordingly, with the costs 
of this action and an extra allowance of $50. [Truax, J. 
Spero vs. ScJiultz, July, 1896.] 

MISNOMER — SERVICE ON ANOTHER — ^AMENDMENT OF SUM- 
MONS — COSTS ON MOTION. 

A summons directed to ^'Carrie Wilson," the in- 
tended defendant, requiring her to answer the coW' 
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plaint, being served on *^ Louise J. Panshawe," the lat- 
ter now moves to set aside said service. But how can 
she make the motion. She is not in Court, and the 
Court has no jurisdiction over her as a party to the 
action (Bassett vs. Mshy 75 N. T., 303, 804; IParn- 
ham vs. JBildrethy 32 Barb., 277, 279; Schoellkopf y8. 
OhmeiSy 11 Misc., 253, 1 N. Y. Anno Cases, 112). Nor 
could she be prejudiced by any judgment against her 
(cases supra; Smith vs. JacisoUj 20 Abb., N. C, 422; 
Upham vs. CohUy 14 Civ. Pro., 27). Counsel suggests 
that, by amendment, the name of the true defendant 
might be substituted. Even so, Louise J. Panshawe 
would be still without injury. But, indeed, such an 
amendment is unauthorized (iT. T. S. M. Milk Pan 
Association vs. Remington Agricultural WorJcs^ 89 N. 
Y., 22; Bassett vs. Fish, 75 N. Y., 303). I do not 
understand how one not a party, nor prejudiced, can 
make a motion in an action. Smith vs. Jackson^ (supra) 
is not an authority for the proposition. Again, in the 
handing of the summons . to Louise J. Panshawe, she 
was mistaken for the defendant. Hence, as neither the 
process nor its delivery was intended for her, she has 
never been served ; and, as to her, there is nothing to 
set aside. Motion denied, but as the moving party asks 
no costs none will be allowed against her. [Pry or, J. 
Meyer vs. Wilson, August, 1896.] 

INJUNCTION PENDENTE LITE — CODE §§ 603-604 — CON- 
VERSION OF PROPERTY. 

In whichever aspect the complaint be contemplated, 
whether as stating a cause of action for injunctive relief 
merely, or for the recovery of the securities in the pos- 
session of the defendant, it is equally and entirely clear 
that no case is made for an interim injunction. If the 
restraint pendente lite be demanded by virtue of section 
603 of the Code, it must be denied, because the com- 
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plaint exhibits no right to injunctive relief {McHenry 
vs. Jewett^ 90 N. T., 58; Bagg vs. MoMnson^ 12 Misc., 
299; O^OonnoT vs. The National Park Bank, 8 Misc., 
288). On the other hand, if the action proceed upon 
subdivision 1, section 604 of the Code, it is not shown 
that the threatened sale of the securities tends to ren- 
der a judgment for the plaintiffs ineffectual. Should 
such sale be made, the defendant is abundantly able to 
respond for the value of the securities. A bare allega- 
tion of irreparable injury, without facts to sustain it, is 
not a ground for injunctive relief {McHenry vs. Jewett, 
90 N. Y., 58, 62.) Here the only circumstances ad- 
vanced to prove irreparable injury are that a present 
sale of the securities would not realize their value, and 
would impair the credit of plaintiffs' firm. But, in an 
action for the conversion of the securities, the price on 
such sale would not be the limit of recovery, and the 
detriment to plaintiffs' credit by the sale is not a dam- 
age for which the law compensates. G* Connor vs. The 
Nat, Park Bank (8 Misc., 288) and Park vs. Musgrave 
(2 T. & C, 71) are conclusive authorities against the 
plaintiffs' contention. Motion denied, with costs. 
[Pryor, J. Pemherton vs. Mechanics^ and Trader8^ 
Bank, August, 1896.] 

ASSIGNEE — ^ESTOPPEL — ^VALIDITY OF ASSIGNMENT. 

Without passing upon the validity of the assignment, 
it is sufficient to say that the assignee consented to his 
appointment as such, and while a creditor or other per- 
son having an interest in the assets of the insolvent cor- 
poration may have the right to question the validity of 
the assignment, it does not follow that either the corpo- 
rations or its assignee should be permitted to do so. In 
this case the assignee asks the Court to determine the 
validity of the assignment and has neglected to qualify 
in the manner required by law, and refuses to do so 
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until the Court shall have determined the validity of 
the assignment. I do not think that he is in a position 
to require the Court to determine the question which he 
has presented to it. He should qualify or resign the 
trust which he assumed, and unless he does so an order 
may be taken removing him as assignee. [Smyth, J. 
In re Olcott^ August, 1896.] 

CONFESSION OF JUDGMENT — INDIVIDUAL DEBT — COPART- 
NERSHIP PROPERTY. 

On the 28th of July, 1896, the defendant in this action 
confessed judgment in favor of the plaintiff upon his in- 
dividual promissory note, payable to Mr. Pagelon and 
by him indorsed and delivered to the plaintiff. The de- 
fendant was then and is now a copartner of one Carroll, 
under the firm name of Sexton & Carroll, against whom 
Frances Sheehan recovered a judgment on the 30th of 
July, 1896, for an alleged copartnership debt, and this 
motion is made by Sheehan, claiming to be a junior 
judgment creditor, to set aside the plaintiff's judgment 
against Sexton upon the ground that the statement of 
confession upon which the plaintiff's judgment was 
entered is insufficient in not stating the facts required 
by section 1274 of the Code. In this respect the state- 
ment is manifestly insufficient to sustain the judgment 
entered thereon {QTiappell y^. Chappelly 12 N. T., 215; 
section 1274, Code). I am, however, of the opinion that 
this motion must be denied, because Sheehan's judg- 
ment is against a copartnership and for a copartnership 
debt, while the plaintiff's judgment is against Sexton 
individually and for his individual debt. An execution 
issued thereon cannot, therefore, be legally levied upon 
the property of the copartnership of which Sexton is a 
member, and it follows that the judgment in favor of 
Sheehan and the levy made thereunder can in no way 
be affected by the plaintiff's judgment. The motion 
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must, therefore, be denied, with costs. [Smyth, J. 
Emerich vs. Sexton^ August, 1896.] 

SETTLING CASE BY CONSENT — RE-SETTLEMENT OF CASE. 

The plaintiff moves to set aside the proposed case on 
the ground that it is unauthorized, a previous case hav- 
ing been settled for the purposes of a previous appeal 
embracing, as is claimed, all of the questions which 
may be presented in a case now prepared upon an ap- 
peal from the judgment. The plaintiff maintains that 
a case once settled is the only one authorized to review 
the same trial. The former case was made by the plain- 
tiff on an appeal from the order of the trial Court set- 
ting aside the verdict upon the minutes. The plaintiff 
made a case on an appeal from that order of the trial 
Court, leaving the verdict to stand. The only question 
considered in the opinion of the Appellate Division was 
the sufficiency of the evidence to justify the jury in giv- 
ing a verdict for the plaintiff. The motion, however, 
by the defendant, which resulted in the order reversed 
by the Appellate Division, was upon the evidence and 
also upon the exceptions taken upon the trial, so that 
the questions of law upon those exceptions might have 
been argued before the Appellate Division. Is is now 
claimed by the defendant that the case did not properly 
present the exceptions and that the defendant's rights 
would be prejudiced in the Appellate Division and the 
Court of Appeals if those exceptions are not fairly 
stated. No authority is cited by either side upon the 
technical question as to whether, in such a case as this, 
the undoubted right of the defendant, after judgment 
to make and serve a proposed case, is taken away by its 
assent to the case made by the plaintiff, on an appeal 
from an order setting aside the verdict of a jury. Nor 
is it necessary to consider this question in the view I 
have taken of this motion. The Court has an undoubted 
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right to allow a resettlement of the former case, or an 
amendment of it, upon proper proof of its necessity, or 
even the making of a new case as a matter of discretion- 
ary favor npon the reasonable request of either party. 
In the present instance the plaintiff's counsel stipulated, 
since judgment entered, that the defendant might make 
and serve a proposed case. That stipulation was prob- 
ably made without reflection as to its possible effect, 
and not with the intent of waiving any technical rights. 
But still it has a binding force and in my judgment 
supersedes the necessity of an application by the de- 
fendant for a discretionary favor, to allow farther 
amendments to the case proposed by the plaintiff's at- 
torney, and a resettlement of that case, and is a sub- 
stantial recognition of sufficient grounds to justify the 
defendant's request that a new case be made and settled. 
If the plaintiff's claim is correct that the first case fairly 
presented all of the exceptions actually taken, that 
claim may be safely left to the Justice who presided at 
the trial, so that, if the case served by the plaintiff is 
correct, no harm is done, while, if it is not correct, sub- 
stantial justice will be rendered by a resettlement of the 
case for the purposes of an appeal to the Appellate 
Division and the Court of Appeals. The motion is, 
therefore, denied without costs. [Russell, J. Layman 
vs. John Anderson & Oo.^ August, 1896.] 

RECEIVER — COSTS — ^ADDITIONAL ALLOWANCE — 

AOCOITNTING. 

The fact that the Court, on application of the plaintiff- 
receiver, authorized the action does not of itself absolve 
him from liability for costs. In granting such author- 
ity the Court does not pass on the merits of the action, 
but accepts the receiver's opinion as to the probability 
of success. His is the responsibility of failure. As I 
recollect the complaint it was for an accounting only, 
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and payment of the money found due. It made no claim 
for a sum certain. In such case an additional allowance 
is admissible {Weaver vs. Ely, 83 N. Y., 89; Hanover, 
&c.y Ins. Co.. vs. Germaniay &c., Ins. Ob., 138 N. Y., 
253; Budd vs. Smales, 8 Civ. Pro. R., 230). In any 
event I should not deem an allowance an- equitable ex- 
ercise of discretion. [Pryor, J. Stonehridge vs. Smith, 
August, 1896]. 

DEMURRER — ULTRA VIRES — PLEADING. 

If, as it is claimed on the part on the defendant, the 
contract upon which this action is founded is ultra vires, 
that defense should be pleaded and cannot be raised by 
demurrer when upon the face of the complaint no such 
fact appears, and where it does appear that the alleged 
illegal contract was transferred to the defendant, who, for 
a valuable consideration, assumed the performance of its 
conditions and subsequently accepted from the plain tiflE 
the assessments which accrued thereunder since the 
transfer of said contract to it. It may be that the act 
of the corporation in making the contract in question 
was in excess of its power, and therefore ultra vires, 
but it does not necessarily follow that it cannot be en- 
forced. The rule is well settled that the plea of ultra 
vires should not prevail when it would not advance jus- 
tice, but, on the contrary, would accomplish a legal 
wrong — ^per Gray, J. {Lesslievs. Lorillard, 110 N.Y., 
531-2; Jemison vs. 0. S. Bank, 122 N. Y., 140; Bacon 
on Benefit Societies, &c., sec. 265). Judgment over- 
ruling demurrer, with liberty to plead on payment of 
costs. [Smyth, J. Melbourne vs. Royal Benefit Soc^y, 
August, 1896]. 
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ATTACHMENT — ^AFFIDAVIT — PERSONAL KNOWLEDGE — 
JITRISDIOTIOrN — AFFIDAVITS IN REPLY. 

This motion is made on behalf of an ancillary receiver 
of the property of the defendant appointed in another 
action to vacate and set aside a warrant of attachment 
granted by a Justice of this Court against the property 
within this State of the defendant in this action. The 
motion is made upon the papers upon which the war- 
rant was granted. Those papers consists of a single 
affidavit and the usual undertaking. It is urged that 
the affidavit setting forth the cause of action and the 
grounds upon which the attachment was granted is 
fatally defective upon various grounds ; among others, 
that material averments therein contained are made upon 
the information and belief of the affiant without aver- 
ring any sufficient reason for the non-production of the 
affidavits of the persons from whom affiant obtained and 
upon whose information the facts averred in the affi- 
davit are founded. That like material averments con- 
tained in said affidavit are made upon the information 
and belief of the affiant without stating the sources of 
such information and without presenting to the Justice 
granting the warrant the letters, telegrams and docu- 
ments upon which the affiant bases his information and 
belief. An examination of the affidavit shows that it is 
subject to all of the objections alleged against its suffi- 
ciency, and it further appears by the affidavit itself that 
material facts are therein positively averred which could 
not reasonably be within the personal knowledge of 
affiant. It is now well settled by many authorities that 
such an affidavit confers no jurisdiction to grant a war- 
rant of attachment {LadeTtberg vs. Commercial BanJcy 
87 Hun. 274; Murphy vs. Jack, 142 N. Y., 215; Hoor- 
Toan vs. Climax Cycle Co). The learned counsel for plain- 
tiff also claimed the right to read an affidavit for the 
purpose of sustaining the affidavit upon which the war- 
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rant was granted, and also asked leave to file nunc pro 
tunc the record of the judgment upon which this action 
is founded for the purpose of explaining or curing the 
alleged defects in the original affidavit. To this the 
counsel for the receiver objected, and I am clearly of 
opinion that the objection was well taken and is sus- 
tained by many authorities; among others, that of 
LadeTiberg vs. Commercial BanTc^ above cited, in which 
it was held that a motion to vacate an attachment made 
upon the papers upon which it was granted must stand 
or fall according to the sufficiency of those papers. 
Certain affidavits and papers have been submitted by 
the plaintiflf's counsel, to which the counsel for the re- 
ceiver has submitted certain affidavits in reply, bearing 
upon alleged changed conditions and material occur- 
rences happening since the granting of the attachment. 
An examination of these papers and the briefs which 
accompany them fails to furnish any ground which af- 
fects the conclusion at which I have arrived as to the 
sufficiency of the affidavit upon which the attachment 
was granted herein. The motion to vacate attachment 
must therefore be granted, with costs. [Smyth, J. Bel- 
imontvs. Sigua Iron Co.^ August, 1896.] 



N. Y. CITY COURT. 

SPECIAL ATS'D TRIAL TERMS AND CHAMBERS. 

PRIVILEGE OF ATTORNEY — SERVICE OF PROCESS — SUP- 

PLEMEISTTAL ORDER. 

Motion to vacate service of an order in proceedings 
supplementary to execution, on the ground that the 
defendant was served with the order in the Court room 
of the Supreme Court, Special Term, Part I, at a time, 
when he was in actual attendance before that Court in 
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his capacity as attorney to answer to and argue a mo- 
tion there and then pending. The form and place of 
service is conceded to be correctly stated by defendant, 
and that being so I am of opinion that the defendant at 
the time in question was privileged from service of pro- 
cess. Service of process upon an attorney when he is- 
actually engaged in the discharge of his professional 
duty before a Court, and in the presence of the Court, 
should not be permitted to stand for a moment. If 
such service is to be recognized, then at no distant day 
we may expect to see our Court rooms the scene of the 
offensive exhibition often incident to the personal ser- 
vice of process. To the best of my ability I shall en- 
deavor to prevent such a condition of affairs. Motion 
to vacate service granted, with $10 costs to be deducted 
from the judgment herein. [O'Dwyer, J. National 
Press Intelligence Co. vs. Brooke^ August, 1896.] 

SERVICE BY MAIL — REGISTERED LETTER. 

The motion to vacate the order requiring plaintiffs to- 
file security for costs and extending the time for defend- 
ant to answer must be granted. There was no service 
of that order before the defendant was in default. It 
appears that on the 23d day of July, 1896, the last day 
for the defendant to answer the complaint herein, he 
procured ex parte the order in question, but instead of 
serving the same personally or by mail in the ordinary 
way, he caused a copy thereof to be inclosed in a regis- 
tered letter, addressed to ''John N. O'Brien," and not 
to ''Prank N. O'Brien," the real name of the plaintiff'^ 
attorney. This registered letter was not delivered until 
3.30 P. M. on the 24th day of July, 1896, and in the 
meantime judgment had been entered upon defendant's 
default in favor of the plaintiffs. The service attempted 
by registering the letter containing a copy of the order 
was not a service by mail within the provisions of the 
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Code, and defendant, being in default, is not entitled to 
the order requiring security for costs and extending his 
time to answer. The defendant asks to have the judg- 
ment vacated upon the ground that the same was prem- 
aturely entered, but inasmuch as I have held that regis- 
tering a letter inclosing a copy of the order obtained 
extending the time to answer is not a service by mail, it 
follows that, the defendant being in default, the judg- 
ment cannot be vacated upon the ground stated. De- 
fendant's default will be opened upon depositing forth- 
with with the clerk of this Court the liquor tax 
certificate referred to in the complaint and serving hi& 
answer within five days, and stipulating to refer the 
issues created thereby to a referee to be designated in 
the order to be entered hereon, who shall hear and de- 
termine the same. If terms are not complied with the 
motion to vacate order requiring security, &c., ia 
granted, with $10 costs, and the motion to vacate the 
judgment is denied, with $10 costs. [O'Dwyer, J. 
Welz vs. Antinozzi, August, 1896.] 



ATTACHMENT — LIQUOR TAX CERTIFICATE — ASSIGNMENT. 

The affidavit on which the attachment is granted^ 
shows that plaintiffs loaned defendant $500 to procure 
a liquor tax certificate, for which defendant gave his 
note in suit ; that this certificate is the only property 
defendant has ; that defendant has made application to 
State Excise Commissioner to assign said certificate to 
his wife. A construction unfavorable to honesty can be 
placed upon these acts. Motion to vacate attachment 
oil the papers on which it is granted denied ; no costs. 
[Schuchman, J. Steinhardt vs. Turk, August, 1896.] 

ATTACHMENT — INVENTORY BY SHERIFF — CODE § 3654. 

Defendant makes the application for an inventory of 
the personal property attached. Section 654 of Code 
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requires the Sheriff to make and file it. All the prop- 
erty attached ought, in honesty, be specified and prop- 
erly accounted for. Although the levy may be suffi- 
cient without the inventory, as held in McGhiire vs. 
Ross (33 Superior Court, 346), the Code provides an 
additional safeguard. Motion granted; no costs. 
[Schuchman, J. Cfer&mvs. Hastedt^ August, 1896.] 

SUPPLEMENTARY PROCEEDINGS — JURISDICTION — CODE 

§§ 1377-2435. 

This is a motion to punish a judgment debtor for con- 
tempt in supplementary proceeding. The defendant 
ROW raises the question of jurisdiction. The affidavit 
and order show that judgment was obtained on Decem- 
ber 18th, 1885, and an execution was on same day duly 
issued to the SheriflE of the County of New York and 
was returned by the Sheriff unsatisfied. The order for 
the examination of the judgment debtor is dated August 
20th, 1896, and directs the judgment debtor to appear 
on August 28th, 1896. The defendant appeared on the 
return day and partially submitted to examination, but 
failed to appear on the adjourned day. This motion is 
now made to punish him for such contempt. The judg- 
ment debtor now claims that it appears on the papers 
that this order is void, as the same was granted more 
than ten years after the return of the execution by the 
Sheriff. Section 2435, Code of Civil Procedure, amended 
L. 1896, vol. 1, chap. 176, pp. 105, 106, provides that 
^^at any time within ten years after the return, wholly 
or partly unsatisfied, of an execution against property, 
* * * the judgment creditor * * * is entitled 
to an order * * *." The presumption is that the 
execution was returned according to law (sec. 1366 Code 
of Civ. Pro.). Allowing even all this time, yet is more 
than ten years since the return by the Sheriff. The 
judgment debtor, by submitting to an examination, did 
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not waive the question of jurisdiction, and the order, 
examination and proceeding therein are invalid. But 
the judgment creditor can, however, if he sees fit, under 
section 1.377, Code of Civil Procedure, issue a new exe- 
cution. Motion to punish judgment debtor for con- 
tempt is denied, and the order and examination in sup- 
plementary proceedings are vacated and set aside, with 
$10 costs. [McCarthy, J. Oast vs. Tenney, Septem- 
ber, 1896.] 

VERIFICATION OF ANSWER BY ONE DEFENDANT IN BE- 
HALF OF OTHERS — ANSWER BY MAKER AND 

IND0R8ER OF NOTE. 

Bosa Greenberg, the indorser, could not answer for 
or verify answer for the maker. The maker and in- 
dorser of a promissory note are not so united in interest 
that one can verify for both (see 525 Code of Civ. Proc. ; 
14 How. Prac, 305). Motions for judgment against the 
defendant Hyman Greenberg, maker of note, for failure 
to verify answer or put in answer granted, with $10 
costs, and for judgment against defendant Rosa Green- 
berg, indorser, on the ground of frivolous answer is 
denied. [McCarthy, J. HersTifield vs. Oreenherg^ 
September, 1896]. 

TRIAL OF DEMURRER BY DEFENDANT, A DOMESTIC CORPO- 
RATION — NON-SERVIOE OF ORDER UNDER 

§ 1778. 

Motion to vacate and set aside judgment. The de- 
fendant, a domestic corporation, served a demurrer to 
the complaint herein, but did not serve with the same a 
copy of an order of a Judge, directing that the issues 
presented by the pleadings be tried (sec. 1778, Code 
Civ. Pro.) The plaintiff thereupon took judgment by 
default. The defendant now moves to vacate and set 
aside said judgment on the ground of want of jurisdic- 
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tion and for sharp practice. The plaintiff's practice 
was proper and legitimate and in compliance with sec. 
1778, Code, which applies to this Court. The defend- 
ant does not ask, as the rule requires, for such other 
and further relief as may seem just, and therefore for 
the present must dispose of this motion on the grounds 
presented. Motion is denied, with $10 costs, with 
leave, however, to renew (on the merits) motion to open 
default. [McCarthy, J. SteinJiardt vs. Merriam Co.^ 
September, 1896.] 

SUPPLEMENTARY PROCEEDINGS FOR COSTS IN SPECIAL 

PROCEEDINGS — CODE § 2435. 

After judgment obtained and appeals taken and de- 
cided and executions issued, the plaintiff was unable to 
collect said judgment and costs. He then moved to 
impose these costs on the attorney for the defendant, 
who was not a party to the action or proceedings out of 
which they arose. The defendant's attorney defeated 
this application, and the same was affirmed by the Com- 
mon Pleas General Term. I think this was a special 
proceeding, and under amendment of L. 1896, chap. 176, 
and sec. 2435, Code of Civ. Proc, the defendant's attor- 
ney is entitled to bring supplemental proceedings for 
the collection of these costs (see Byrnes vs. Ldbogh^ 10 
State Rep., 728). [McCarthy, J. Peetsch vs. Quinriy 
September, 1896.] 

EXAMINATION OF THIRD PARTY UNDER § 651 — CERTIFI- 
CATE AND AFFIDAVIT OF NO PROPERTY. 

Simple suspicion on the part of the plaintiff is not 
enough to subject a third party to an examination under 
see. 651 of the Code, as particularly where he has given 
an unequivocal certificate followed by an affidavit that 
he has no property or money of the defendants. Mo- 
tion granted. [Conlan, J. Firuski vs. Abrahams ^ 
September, 1896.] 
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SERVICE OF ATTACHMENT — CERTIFICATE TO SHERIFF, 
UNDER § 650 — EXAMINATION OF DEFENDANT. 

It appears that no copy of the warrant of attachment 
was served on the defendant, nor has any application 
been made to him by the Sheriff for a certificate (see 650, 
Code of Civil Pro.) Neither has he refused to give a 
certificate (see 657, Code). The application for the ex- 
amination of defendant is therefore prematnre, and the 
order must be vacated, with $10 costs. [McCarthy, J. 
Willis vs. Brennan, September, 18f96.] 

VERIFICATION OF ANSWER BY ONE DEFENDANT IN BE- 
- HALF OF OTHERS — ANSWER BY MAKER 
AND INDORSER OF NOTE. 

Rosa Greenberg, the indorser, could not answer for or 
verify answer for the maker. The maker and indorser 
of a promissory note are not so united in interest that 
one can verify for both (see 525 Code Civ. Proc. ; 14 
How. Prac, 305.) Motions for judgment against the 
defendant Hyman Greenberg, maker of note, for failure 
to verify answer or put in answer granted, with $10 
costs, and for judgment against defendant Rosa Green- 
berg, indorser, on the ground of frivolous answer is de- 
nied. [SicCarthy, J. Hershfield vs. Oreenberg^ Sep- 
tember, 1896.] 

TRIAL OF DEMURRER BY DEFENDANT, A DOMESTIC CORPO- 
RATION — NON-SERVICE OF ORDER UNDER § 1778. 

Motion to vacate and set aside judgment. The de- 
fendant, a domestic corporation, served a demurrer to 
the complaint herein, but did not serve with the 
same a copy of an order of a Judge, directing that the 
issues presented by the pleadings be tried (sec. 1778, 
Code Civil Pro.). The plaintiflf thereupon took judg- 
ment by default. The defendant now moves to vacate 
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and set aside said judgment on the ground of want of 
jurisdiction and for sharp practice. The plaintiff's 
practice was proper and legitimate and in compliance 
with section 1778, Code, which applies to this Court. 
The defendant does not ask, as the rule requires, for 
such other and further relief as may seem just, and 
therefore for the present must dispose of this motion 
on the grounds presented. Motion is denied, with $10 
costs, with leave, however, to renew (on the merits) 
motion to open default. [McCarthy, J. Steinhardt v. 
Merriam Co,^ September, 1896.] 

JSUPPLEMENTART PROCEEDIN^GS FOR COSTS IN SPECIAL 

PROCEEDINGS — CODE § 2435. 

After judgment obtained and appeals taken and de- 
cided and executions issued, the plaintiff was unable to 
collect said judgment and costs.- He then moved to im- 
pose these costs on the attorney for the defendant, who 
was not a party to the action or proceedings out of 
which they arose. The defendant's attorney defeated 
this application, and the same was affirmed by the Com- 
mon Pleas General Term. I think this was a special 
proceeding, and under amendment of L. 1896, chap. 176, 
and sec. 2435, Code of Civil Prbc, the defendant's at- 
torney is entitled to bring supplemental proceedings for 
the collection of these costs (see Byrnes vs. Labogh^ 10 
State Rep., 728). [McCarthy, J. Peetsch v. QuinUy 
September, 1896.] 

SUPPLEMENTARY PROCEEDIISTOS — EVASIVE ANSWERS. 

This is a motion to ptinish Henry H. Bliss, one of the 
judgment debtors herein, for contempt of Court in re- 
fusing to answer certain questions put to him in supple- 
mentary proceedings. An order dated June 13th, 1896, 
was served, requiring him to appear on June 18th and 
submit to an examination. He failed to appear on that 
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day, but by arrangement appeared on the 20th June, 
and by conisent the examination was adjourned to June 
25th, 1896. He appeared on this day, and the exami- 
nation proceeded for some time, when it was adjourned 
to July 7th, 1896. On July 7th, 1896, at the time ap-' 
pointed, the examination was resumed. It is apparent 
from an examination of the testimony of the judgment 
debtor that he did not recognize the importance and 
solemnity of the oath he had taken to tell the truth, the 
whole truth and nothing but the truth, in regard to the 
matters directly or indirectly touching his property, 
which was the important issue in this proceeding. 
Some of his answers to questions upon which he ought 
to have some recollection, because of their recent occur- 
rence and direct relation to him, are as follows: ^^I 
don't know," ^^ Can't tell," '^ Don't remember, "Can't 
say, ' ' &c. ; these were evasive and questionable, to say 
the least. At the examination of July 7th, 1896, he 
said : " My memory is not as good to-day as it was. I 
don't remember what I testified to on my last examina- 
tion." The following occurred also : "I won't answer 
the question whether I have any bank account ; I won't 
give you the satisfaction of answering. Q. What has 
been your income since 1896? — I don't keep any books ; 
I have not figured up. Q. You have stated that you 
keep no books, that your recollection is very poor; how 
then can you figure up ? — I refuse to answer the ques- 
tion. Q. Have you any clients for whom you have done 
business and from whom any moneys are now due? — 
Objected to. Q. Did you receive any moneys from Mrs. 
Fleming in payment for moneys expended by you in her 
behalf? — I refuse to answer. Q. How much money did 
you pay for Mrs. Fleming's board at the Colonial Hotel? 
— Refuse to answer; I refuse to answer as to what 
moneys I paid for and on account of Mrs. Fleming. Q. 
Is Mrs. Fleming indebted to you for any moneys paid 
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by yon and on her behalf? — Refuse to answer. Q. 
What become of the prox)erty of Mrs. Livingston? — I 
refuse to answer. Q. Have you any of the furniture? 
— I refuse to answer. Q. Have you any memorandum 
of pieces of property that you have sold, or now in your 
hands, left with you since January 1st, 1896? — Refuse 
to answer ; I never keep such memorandums ; I refuse 
to answer whether I keep books or not ; you will never 
get anything, if I can keep it, of any property that I 
have. Q. Have you any memorandum in your posses- 
sion, or at your office, as to what you earned since Jan- 
uary Ist, 1896, up to the time of the service of the order 
upon you? — I refuse to answer.'' Supplementary pro- 
ceedings is a remedy provided by law, and the oath ad- 
ministered at the beginning of the examination, to tell 
the truth, the whole truth and nothing but the truth, is- 
as solemn and sacred as that taken in a trial or other 
proceeding, and is subject to the same consequences, 
except such relief as is given by the provisions of the 
Code of Civil Procedure. Many, however, seem to take 
the oath and proceed with the giving of their testimony 
without any regard as to the truth or falsity of the 
same, and have come to accept this remedy and exami- 
nation as a farce and an idle effort to reach their prop- 
erty. Since it does not appear from the papers before 
me that these questions were passed upon by the Court, 
and that the judgment debtor refused then to answer 
them, and in justice to the judgment debtor, I direct 
that he appear on September 18th, 1896, at 10 a. m., at 
the Chambers of the Court, and answer the aforesaid 
questions and such others as may be necessary by reason 
of such answers then given. On proof of his failure to 
appear and submit as above, he will be adjudged guilty 
of contempt and fined. [McCarthy, J. Mapnard vs^ 
O^Kane & Bliss ^ September, 1896.] 
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SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

NON-PAYMENT OF COSTS — STAY — CODE, § 2286. 

I cannot concede that the non-payment of the costs 
awarded against the relator is a bar to this application. 
If so, then, since his inability to pay the costs may con- 
tinue indefinitely, he may be doomed, in fact, to perpet- 
ual imprisonment. I am of opinion that, to the relief 
provided by section 2286 of the Code, nothing more is 
required than an exhibition of his inability ' ' to endure 
the imprisonment, or to pay the sum or to perform the 
act or duty required to be paid or performed." Neither 
can I listen to the suggestion of counsel that the incar- 
ceration of the relator may be employed as an expedient 
to coerce his friends or family to discharge his indebted- 
ness. The statute was never designed to extort money 
from those who do not owe it, by applying pressure to 
the most sacred sensibilities of our nature. Relator's 
inability to pay the fine for which he is imprisoned is 
not disputed, and his detention in jail will certainly not 
augment his resources. The relator undoubtedly is guilty 
of grave misconduct ; nevertheless the statute provides 
a relief from its penalties when they become impossible 
of endurance, and the conceded necessity of removing 
him to the hospital demonstrates that he cannot bear the 
imprisonment to which the order consigned him. Upon 
the proofs, I am persuaded that his continued incarcer- 
ation will result in his destruction. Motion granted and 
relator discharged. [Pryor, J. Matter of Bischoff^ Sep- 
tember, 1896.] 
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ABBEST IN DISTRICT COURT — FORM OF JUDGMENT IK 
SUCH CASE — FRAUDULENT DISPOSITION OF 

PROPERTY. 

As the defendant made no motion to vacate the order 
of arrest, and judgment went against him, it was the 
duty of the Justice to state that the defendant was lia- 
ble to arrest {Coles vs. Harrigan^ 8 Daly, 43). In the 
absence of proof to the contrary, I am to presume that 
the Justice did his duty. Omission to move to vacate 
the arrest involves a concession that the arrest was right- 
ful {Coles vs. HarrigaUj supra). It was not necessary , on 
the trial, to prove the fraudulent disposition of his prop- 
erty by the defendant (>SS(er7i v. Moss, 12 Daly, 516). An 
execution against property was issued pursuant to stat- 
ute (Laws 1882, chap. 410, sec. 1399). It the judgment 
be in any respect erroneous, the remedy is by appeal 
{Coles V. Harrigan, 8 Daly, 45). Motion denied, with- 
out costs. [Pry or, J. In re Rubin, September 1896.] 

AFFIDAVIT TO CHANGE PLACE OF TRIAL. 

The allegation in the moving affidavits that the affiant 
expects to prove certain facts by the alleged witnesses is 
not sufficientto authorize the Court to change the place 
of trial (see Thurfjell vs. Witherbee, 70 Hun, 401 ; Im- 
gard vs. Duffy, 73 Hun, 255). Motion denied, with $10 
costs to abide the event. [Truax, J. Corbin vs. Staples, 
September 1896.] 

SECURITY FOR COSTS — MERITS OF THE ACTION. 

In an action for the negligent killing of plaintiff's in- 
testate a motion is made for security for costs. But 
since, on the one hand, it is not manifest that the action 
is without merit or brought in bad faith, and, on the 
other, it is not denied that if security be required the 
action iriust be abandoned, I do not deem it an equitable 
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exercise of discretion to grant the motion {Fessenden 
vs. BZanchard^ 48 Hun, 350; Koch vs. Keller ^ 2 Law 
BuU., 96; Rutherford vs. TowUj &c., 77 Hun, 646). 
Here the complaint is verified on personal knowledge, 
and, for anything apparent, the affiant has such kno^^l- 
edge. Plainly, plaintiff, a stranger to the proceeding, 
is not affected by the evidence on the Coroner's inquest. 
Motion denied, with costs. [Pryor, J. Lynch vs. M. S. 
W. & Nan. Co., September, 1896.] 

ATTACHMENT BY SUBSEQUENT ATTACHING CREDITOB — 
VALIDITY OF PRIOR ATTACHMENT. 

It haa frequently been held in this department that 
on an application to vacate an attachment made by a 
subsequent attaching creditor the validity of the subse- 
quent attachment might be inquired into, and that if 
the papers on which the subsequent attachment was 
granted did not authorize the attachment the application 
to vacate the prior attachment would be denied. [Truax, 
J. Brown vs. Segua Iron Co., September, 1986.] 

SERVICE OF NOTICE OF APPEAL — CODE §§ 1300-1303. 

Assuming the notice of judgment to be regular {FalJcer 
vs. RR. Co., 100 N. Y., 86, 89; Clapp vs. Hawley, 97 
N. Y., 610), the question is, has the defendant given sea- 
sonable and sufficient notice of appeal? It is conceded 
that he did not serve the formal notice required by sec- 
tion 1300 of the Code. But, on the twenty-eighth day 
after notice of judgment he served on plaintiff's attor- 
neys a paper, indorsed ^ ' Proposed case on appeal, ' ' and 
containing the words ''Notice of appeal is to be in- 
serted.'' Service of the paper was admitted by plain- 
tiff's attorneys and they retained it. Subsequently they 
accepted from defendant's attorney an extension of time 
for ''proposed amendments to proposed case, without 
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prejudice to the rights of either party." When the pro- 
posed case was served on plaintiflE's attorney they knew 
they had not received a notice of appeal. Two days re- 
mained for service of such notice : but by their silence 
and retention of the paper they lulled defendant's attor- 
ney into a sense of security ; whereas had he been ap- 
prised that objection would be made to the absence of a 
formal notice of appeal he might have repaired the omis- 
tsion. I conclude that, under the circumstances, the ser- 
vice and retention of the proposed case was the legal 
equivalent of formal notice of appeal {Shorman vs. 
Wells y 14 How., 522; Jackson vs. Fassitt^ 21 How., 
279). It is contended, however, that the failure to serve 
and file a notice of appeal with the clerk nullifies the 
effect of the notice to the attorney. But section 1303 of 
the Code expressly provides that ' ' where the appellant 
seasonably and in good faith serves the notice of appeal 
either upon the clerk or upon the adverse party, ' ' the 
court may permit an omission to perfect the appeal to 
be supplied. The very point was ruled in Livingston 
vs. JRIt. Co. (18 Suppl., 706) and was not questioned 
upon appeal (s. c, 11 Suppl., 359). I am persuaded 
that the appeal is in good faith, and that the failure to 
serve notice of it was due to inadvertence. My conclu- 
sion is that the stay should not be vacated at the pres- 
ent time ; but the motion may be renewed should the 
defendant fail to apply, within. ten days, for relief under 
section 1303 of the Code, or should such application be 
denied. Motion denied, without costs. [Pryor, J. 
Krause vs. Hogan^ September, 1896.] 

JFORM OF CASE — RULE 34 — EVIDENCE IN NAREATIVE 

FORM. 

The paging of the case as served does not correspond 
ivith that of the original. Furthermore, the evidence is 
presented by question and answer, and is not stated in 
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narrative form as required by rule 34 of the General 
Rules of Practice. I decline to settle the case in this 
iorm. [Beekman, J. Decker vs. Union Dime Savings 
Institution^ September, 1896.] 

ALIMONY FROM HUSBAND 'S ASSIGNEE FOR BENEFIT OF 

CREDITORS. 

The petitioner demands payment of ^IvaionY pendente 
lite from her husband's assignee for the benefit of cred- 
itors. Conceding the very questionable proposition that 
such a claim is, in the legal sense, a debt or liability 
{Grovels Appeal, 68 Pa. St., 143), here it was not due 
at the time of the assignment, "and whether ever to be 
due was contingent upon the lives of the parties to the 
action and the continuance of the order for alimony {In 
the matter oflTevenor, f44 N.Y., 271 ; Home Ex. Barik 
vs. Eames, 4 Abb. Ct. of Ap. Dec, 83 ; Matter of lAnJc, 
14 Daly, 148). But, even if a debt and then due, by 
discontinuing the suit for separation the petitioner dis- 
ijharged the obligation to pay it {Chestnut vs. Chestnut , 
77 111., 346, 349; Persons vs. Persons y 7 Humpt., 183, 
184; Wright vs. Wright, 6 Texas, 29; Weaver vs. 
Weaver, 33 Ga., 172; 2 Bishop on Marr. & Div., sec. 
1002, ed. 1891). The counsel fee, however, is still en- 
forceable ( Weaver vs. Weaver, supra). In a moral as- 
pect petitioner's claim is most meritorious, and I regret 
my inability to enforce it. Motion denied, without 
costs. [Pry or, J. In re Thrall, September, 1896.] 

OPEN COMMISSION. 

The substantial reason urged for an open commission 
is the hostility of witnesses, but this is insufficient 
{Kaempfer vs. Oorman, 43 St. Rep., 800). The case 
cited is an authority against the motion. Denied, with 
costs. [Pry or, J. Wooten vs. Christie, September, 
1896.) 
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VOLUNTARY DISSOLUTION OF CORPORATION — NOTICE TOi 

ATTORNEY-GENERAL. 

Application for the voluntary dissolution of a corpo- 
ration. The paragraph in the act of 1883, chap. 378, 
§ 8, cited on the argument is clumsily constructed ; but 
its obvious meaning is, that of all applications for relief 
the Attorney-General shall have notice. A simple order 
to show cause is but a notice of motion {Matter of Peti- 
tion of Argus Company^ 138 N. Y., 557, 565; Thomp- 
son vs. BR. Co.^ 9 Abb. N. S., 233), and notice of an 
intention to apply for such order would be futile and 
superfluous. The application results only in a notice 
of motion, and of that the Attorney-General has had 
seasonable information. He has opportunity, of which 
he avails himself, to oppose the motion contemplated in 
the application for the order to show cause. Again, the 
proceeding may not be said to exist before allowance of 
the order to show cause. Moreover, by his admission 
of * ' due service ' ' of the order to show cause, the Attor- 
ney-General waives the imputed informality in obtain- 
ing it. An order to show cause is proper in a special 
proceeding (il/a^^cr of petition of Argus Company^ su- 
pra). The present is not a proceeding pursuant sec- 
tion 17, chapter 689 of the Laws of 1892, but is a pro- 
ceeding under section 2419 of the Code. Hence the 
provision in the former enactment is inapplicable. In- 
deed, that provision, in terms, is operative only in an 
action or proceeding by the Attorney-General, which 
this is not. Applicable to a different subject matter, 
section 17 of the act of 1892 effects no repeal or modifi- 
cation of the Code provisions. The petition and sche- 
dules are in substantial conformity with the requirements 
of section 2421 of the Code. If otherwise, however, the 
defect would not impair the validity of the proceeding 
(Code, sec. 2427; In re Santa Eulalia^ <6c., 4 SuppL, 
174, afllrmed 115 N. Y., 657). The proceeding is regular,. 
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and sufficient ground shown for the relief sought. Ap- 
plication granted. [Pryor, J. In re Murray Hill 
BanTc^ September, 1896.] 

DISCONTINUANCE — EXTRA ALLOWANCE. 

Upon a motion for discontinuance by the plaintiff, the 
defendant demands an additional allowance. The action 
is of everyday occurrence, namely, for negligent injury, 
and has not been tried. But, **to authorize an extra 
allowance, the case must be both difficult and extraordi- 
nary" {Duncan Ts. Be Witt ^ 7 Hun, 184); and here it 
is certainly ordinary and not apparently difficult. With- 
out authority to award the allowance, I need not con- 
sider the circumstances adduced to show it equitable. 
Motion for allowance denied, and leave to discontinue 
on payment of taxable costs granted, with costs. [Pryor, 
J. Goldstein vs. DryDock^ <6c., RR,^ September, 1896.} 

SECURITY FOR COSTS — LACHES. 

It is alleged, and not denied, that at the commence- 
ment of the action defendant was aware of plaintiff's 
non-residence. The laches in moving is not excused by 
defendant's ignorance of the Code provision. She should 
have informed her attorney of plaintiff' 9 non-residence, 
and so desolved upon him responsibility for the law ^of 
the case. Under the settled rule security for costs should 
not now be required. {Stevenson vs. RR. Co.^ 49 Hun, 
169). Motion denied; no costs. [Pryor, J. Coleman 
vs. Hart^ September, 1896.] 

WRIT OF CERTIORARI TO REVIEW ASSESSMENT — SERVICE 

— RETURN TO WRIT — CODE § 2071. 

The learned Justice holding Part II, Special Term, 
had jurisdiction to grant the writ of certiorari in this 
matter, but his attention doubtless was not called thereto 
when he made the writ returnable before the same Spe- 
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oial Term instead of Special Term, Part III, wMch alone 
has jurisdiction to hear and determine the questions 
arising upon such a writ and the return thereto. The 
order made by him on the 23d of July, 1896, adjudging 
the assessment in question illegal and void, and direct- 
ing it to be stricken from the rolls, was therefore clearly 
without authority of law and void. It is well settled 
that before a return is made to such a writ there can be 
no adjudication upon the subject matter involved, and 
in this case there was no return made to the writ by the 
respondents and none before the Judge when he made 
the order. The order adjudging the assessment to be 
void must therefore be vacated. The motion to quash 
the writ upon the ground of the misnomer of one of the 
<5ommissioners to whom it is addressed should be denied. 
The proper course to be adopted is by .pleading, and not 
by motion. The remaining ground upon which the mo- 
tion to quash is founded, viz., that the writ should have 
been served upon each of the Commissioners of Taxes 
and Assessments, whereas it was served only on Mr. 
Barker, as president of the Board of Commissioners of 
Taxes and Assessments, I think, must also be overruled. 
It is true that the Department of Taxes and Assessments 
is but a department of the city government, but under 
the provisions of the Consolidation act it is provided 
that the head of the department shall be called the pres- 
ident of the Board of Taxes and Assessments, and the 
board shall consist of a president, who shall be so de- 
signated in his appointment^ and two persons who shall 
be called Commissioners of Taxes and Assessments. The 
writ was served upon Mr. Barker, who, it is conceded, 
was at that time the president of said board. Service 
upon him as such president was good and expressly 
authorized by section 2071 of the Code of Civil Procedure 
{see also section 2180, sub. 8). An order will therefore 
be made transferring the writ and all proceedings there- 
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under to Part III, Special Term, and extending the time 
of the respondents to make and file their return thereto 
to the first Monday of October next. Settle order on 
notice. [Smyth, J. In re Washington Brewery Co.y 
September, 1896.] 

LACHES IN APPLIOATIOlSr FOR SECURITY FOR COSTS. 

Summons and complaint were served on the moving^ 
defendants in March, 1896 ; on the face of the complaint 
tiie defendant appears a foreign corporation ; in thejsame 
month both defendants answered ; and this order to show 
cause is dated August 25th, 1896. No excuse for the- 
belated application is offered. Dofendants' laches is an 
answer to the motion {Stevenson vs. BR. Co.y 49 Hun, 
169). It is apparent that defendants, if successful, will 
encounter no difficulty in the collection of their costs. 
Motion denied ; costs to abide event. [Pryor, J. Han- 
cock Nat. Bank vs. White^ et al.^ September, 1896.] 

ENTRY OF ORDER APPOINTING RECEIVER — TIME OF 

TAKING EFFECT. 

The order appointing the receiver was operative and 
effectual before entr^ {RoMnson vs. Oovers^ 138 N. Y., 
425, 429). ''When an order is made for the appoint- 
ment of a receiver of particular property, it amounts to- 
a sequestration, by act and operation of law, of such 
property; and when receiver is subsequently ap- 
pointed the title to such property vests by relation from 
the date of the order to the same effect as if such receiver 
was named in and appointed by such order ' ' ( Van Al- 
styn vs. OooJCy 25 N. Y., 489, 496). Here the receiver 
was named in and appointed by the order, and his title^ 
then vested without recourse to the fiction of relation. 
The proof is clear and conclusive that the order was 
passed by Mr. Justice Stover before the attachment of 
the Sheriff. Motion denied, with costs. [Pryor, J. 
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Myers vs. Myers — In re N, Y. Life Ins. Co.^ Septem- 
ber, 1896.] 

PAYMENT OF CLAIM INTO COURT — STRIKING OUT NAME 

OF PARTY. 

By the terms of the statute it is only when the deposit 
is paid into Court, that the corporation may be stricken 
out as a party to the action. Defendants may take or- 
ders substituting the claimant in their stead, with $10 
costs of motion. [Pryor, J. McMakon vs. Seamen^ s 
Bank for Savings^ September, 1896.] 

MOTION FOR INTERPLEADER — SUFFICIENCY OF AFFIDAVIT. 

Upon a motion for interpleader no proof of the valid- 
ity or sufficiency of the competing claim is requisite 
{Dreyfus vs. Casey ^ 52 Hun, 95). Manifestly the as- 
signee and the executrix '' assert a right to the same 
thing — viz. , to whatever sum may be realized from the 
policy" {Travelers^' Ins Co. vs. Healy^ 60 N. T. St. 
Rep., 151, 153). Defendant's affidavit suffices for the 
relief {Schell vs. Lowe^ 58 St. Rep., 179; Lane vs. N. 
T. Life Ins. Co.^ 56 Hun, 92). Motion granted, with 
costs. [Pryor, J. Stevenson vs. N. T. Life Ins. Co.y 
September, 1896.] 

SECURITY FOR COSTS BY DEFENDANT HAVING A 

COUNTERCLAIM. 

Defendants should give a bill of particulars of their 
counterclaim showing the buildings and the value of 
each building. There is no such practice as compelling 
a defendant who sets up a counterclaim to give security 
for costs. [Truax, J. Handley vs. Newell^ September, 
1896.] 
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008T8 ON COLLATERAL MATTER IN SPECIAL PROCEEDING 

— HEARING BEFORE REFEREE. 

The proceeding before the referee was not the trial of 
an action, nor was it the trial of a special proceeding ; 
it was simply a collateral matter in a special proceed- 
ing. On such matters the parties are not entitled to 
costs before and after notice of trial, trial fees or the 
other costs usually allowed on the trial of an action. 
The following items are stricken out : Costs before no- 
tice of trial, $25 ; costs after notice of trial, $15 ; addi- 
tional defendants served, $8 ; trial fee, issue of fact, $30 ; 
trial occupied more than two days, $10. [Truax, J. 
Matter of Atlas Iron Const. Co., September, 1896.] 

BILL OF PARTICULARS — ACCOUNT STATED. 

This action is on account stated, and under the deci- 
sion in Cunard vs. Frariklyn (49 Hun, 233) defendant 
is not entitled to a bill of particulars. Motion denied, 
with $10 costs to abide the event. [Truax, J. Kings- 
ley vs. Jones, September, 1896.] 

ASSESSMENT AND TAXATION OF NON-RESIDENT — REDUC- 
TION OF TAX. 

The respondent is a non-resident; he was legally 
taxed as a non-resident upon an assessment of $10,000 ; 
he was illegally taxed as a resident (being a non-resi- 
dent) upon an assessment of $5,000 ; he paid the tax on 
the latter assessment, to which assessment he had a valid 
defense, namely, that he was a non-residemt of the City 
of New York. He now claims, having paid one tax, 
that he is not liable for the other. He should be cred- 
ited with the amount which he has already paid to the 
City of New York, namely, a tax on a valuation of 
$5,000, and be required to pay on $5,000 more, which is 
the amount he was liable for, having been taxed as a 
non-resident on an assessed valuation of $10,000. 
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[Pryor, J. Austin^ as Receiver of Taxes vs. Smithy 
September, 1896.] 

FORM OF JUDGMENT ON REFEREE^S REPORT. 

This judgment is not in proper form. The Court 
does not confirm the report of the referee, but simpljr 
settles the form of the judgment, which must strictljr 
conform to the terms of the judgment ordered by the^ 
referee in his report. [Beekman, J. Lord vs. Ray- 
mond^ September, 1896.] 

EXAMINATION OF THIRD PARTY BEFORE TRIAL — SUFFI- 
CIENCY OF AFFIDAVIT. 

I have no doubt this examination is sought to enable^ 
plaintiff to frame his complaint. It was held in Knowl- 
ton vs. Bannigan (11 Abb. New Cases, 419) that a per- 
son not a party cannot be examined for the purpose of 
enabling the plaintiff to frame his complaint, and an 
allegation in an affidavit for the examination of a witness, 
before trial that such examination is necessary to prose- 
cute an action is not sufficient to authorize an order on 
the ground of an intent to use the examination on the- 
trial. Motion is granted, with $10 costs to abide the 
event. [Truax, J. Unckles vs. Hentz^ September, 
1896.] 

ATTACHMENT — SUFFICIENCY OF AFFIDAVIT OF 0AIJ8E OF^ 

ACTION. 

Motion to vacate attachment. The facts constituting 
the cause of action and the existence of the debt over 
counterclaims are alleged on information and belief; 
and the grounds of belief ''letters and telegrams," not 
one of which is exhibited or recited in substance. The 
insufficiency of the affidavit is concluded by the adjudi- 
cation in Ladenhurg vs. Commercial BanTc^ 87 Hun, 269 
— questioned but not overruled in 148 N. T., 202 (see^ 
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also Hoorman vs. Climdx Cycle Company and Nevada 
Bank TO. Oregariy 17 Misc., ^1). Motion granted, with 
costs. [Pryor, J. Dimglas vs. Mereantile Supply Co.y 
September, 1896.] 

ATTACHMEKT — JURISDICTION — PERSONAL SERVICE OUT 
OF THE STATE— IRREGULARITY— RULE 37 — CODE 

§§ 721, 722, 645. 

Upon the allowance of the attachment the Court ac- 
quired jurisdiction (Code, sec. 416), defeasible, however, 
in this case unless i)ersonal service of summons was 
within thirty days after issuance of the warrant. Here 
the attachment was granted on the 4th of December, 
and, pursuant to an order of publication, the summons 
was personally served without the State on the second 
of the ensuing January. ' Jurisdiction, being thus com- 
plete, WM not divested by any subsequent irregularity 
{Oibhon vs. Freely 93, 96). Defendant impeaches the 
judgment for divers irregularities, but they are not 
specified in the notice of motion. An allegation of 
'^ non-compliance with sections" — ^not the sections — 
^^1216 and 1217 of the Code of Civil Procedure" is in 
no sense a specification of the imputed irregularities. 
Those sections contain a number of requirements, but 
which of them were neglected is not indicated by the 
notice. For this omission the motion is untenable (Rule 
37, Hun's edition, pp. 194-195, and cases cited). Some 
of the irregularities have been corrected, and if others 
remain they are still amenable (Code, sees. 721, 722). 
It does appear that real property was attached, and it is 
not manifest but that the defendant had an interest in 
it (Code, sec. 645.) Whether he had is a question not 
open on this motion. The validity of the attachment is 
not affected by the failure of the Sheriff to make and 
file an inventory {Mc Ounn vs. Ross^ 11 Abb. N. S., 20). 
The defendant complains that he had no notice of the 
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applications for amendment, but without reason, as he 
only appears for a special purpose. Plaintiff's practice 
was extremely loose, but the judgment is not invalid. 
Motion denied, with costs. [Pryor, J. Stefioa/rt vs. 
Humphries, September, 1896.] 

INCORPORATION OF CLUBS — 8UFFI0IBN0Y OF STATEMENT 

OF OBJECTS. 

In re Calvmet Social and Bowling Club — The certifi- 
cate states that the objects for which the corporation is 
to be formed are '^ social intercourse and the enjoyment 
of bowling. ^^ I am unable to see that a corporation is 
necessary for such a purpose, unless it is proposed to 
construct or lease a bowling alley. 

In re Louis H. Bold Association — The statement that 
the object of the corporation is *'for the promotion of 
social enjoyment among those who may become mem- 
bers thereof, ' ' is too indefinite. In the absence of some- 
thing more specific, I am unable to see any reason why 
a corporation should be formed. 

In re Maryland Club — The statement of the objects 
for which the corporation is to be formed should be more 
specific. As it is, I am unable to see any reason why an 
incorporation is necessary. 

In re John LanJcenau Social Club — '* Social and liter- 
ary purposes ' ' is too indefinite. The object for which 
the corporation is to be formed must be more specifically 
stated. 

In re The Lohengrin Social Club — ' ' Social purposes, ' ^ 
which is alone stated to be the particular object for which 
the corporation is to be formed, is too indefinite, and 
fails to disclose any reason why a corporation should be 
authorized. 

In re Tarvtog Fishing Club — A statement that the 
object of the incorporation is ^ ' f or the encouragement 
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of piscatorial sport" is too indefinite, and fails to sug- 
gest any reason why a corporation should be formed. 

In re The Pindar Club — ^The statement of the objects 
of the club must be more specific. It must appear how 
it is proposed ''to promote the social and literary aspira- 
tions of its members. 

In re The Chas. E. Coriett Association — ''Social 
purposes, ' ' which is alone stated to be the particular ob- 
ject for which the corporation is to be formed, is too 
indefinite and fails to disclose any reason why a corpora- 
tion seould be authorized. 

In re The Rising Sun Social Club — The statement 
that the objects for which the corporation is formed are 
* ' social and amusement purposes ' ' is too indefinite, and 
fails to suggest any reason why a corporation should be 
formed. [Beekman, J. September, 1896.] 

ORAL CROSS-EXAMINATION BY INTERROGATORIES TO AN 

EXPERT. 

I will allow an oral cross-examination of the witness 
with respect to such of the direct interrogatories only as 
relate to his qualifications and opinions as an expert, the 
plaintiff to have a similar right to a redirect examina- 
tion on the same subjects. Notice order for settlement. 
[Beekman, J. Loomis vs. Southern Hy. October, 1896.] 

ORDER TO SHOW CAUSE WHEN NECESSARY — CODE, §§ 1772, 

1773 — DEMAND FOR ALIMONY. 

This proceeding should have been commenced by an 
order to show cause (section 1778, Code of C. P.). The 
affidavit is also defective in failing to show any proper 
demand for the alimony awarded, or that payment can- 
not be enforced under section 1772, or that proceedings 
for sequestration or a direction to give security would 
probably be ineffectual. Motion denied. [Beekman, J. 
MlUz vs. Eilitz, October, 1896.] 



m V. 7. If ONTHI^Y IiAW SBCOBP. OOTOiOBB, 

XODIFIOATIOK QT IVJUITOTIOK AITBB AFPBAL. 

For saffident canse the Special Term may modify an 
injnjiction although the Api>ellate Diyision has affirmed 
the order. Bat as that Ooort might have modified the 
terms of the order appealed from, bnt did not, some new 
facts shonld appear to justify the Special Term in doing 
what the Appellate Division could have done if it had 
thought sufficient reasons existed. [Russel, J. Vait 
If est Lcmd Co. vs. iT. T. Water Co.y October, 1896.] 

MXOHAKIO'S LIEN — ^PABTISS DEFBKDANT8. 

The precise question involved in this motion was before 
Mr. Justice Patterson, at Special Term, in the case of 
Brandt vs. JRadley (23 Supp., 277) and was elaborately 
discussed by him. He there approved of the practice 
adopted by the plaintiff in making all of the lienors par- 
ties defendant, although his lien had been discharged, 
as is the case here, by the giving of a bond, as provided 
in the Mechanic's lien law. I do not discover that the 
case of Morton vs. Tucker (145 N. T., 244) disapproves 
of the practice. [Beekman, J. Richardson & MorgaVt 
Co. vs. Mahler J et al. October, 1896.] 

FILIIf G NOTE OF ISSUE NUN PBO TUNC — ^NOTICE OF TBIAJi. 

I do not think that the Court should authorize a note 
to be called nunc pro tunc in order to give vitality to a 
notice of trial which is a nullity because given for a term 
for which no note of issue was filed. While the Court 
may incorporate such a provision in an order as a condi^ 
tion of granting a favor for which the opposite party 
applies, it becomes effective only through the acceptance 
of the benefits of the order granting the relief asked for. 
No such case is presented here, for the plaintiff, conced- 
ing the error, moves that it may be corrected by a nunc 
pro tunc filing. The defendant has a right to demand 
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the service npoii him of a valid notice of trial, and where 
the case is not placed upon the calendar for the term for 
which it is noticed, its life is spent and the plaintiff must 
notice it a>gain and place the cause upon the calendar for 
that term {Ghwing vs. Leoy^ 17 N. Y. Supp.., 771, 
Gen'l Term, Ist Dep't). The plaintiflf seems also to have 
been guilty of laches in the matter, for a motion was 
made by it in November, 1894, for a preference, which 
was denied on the ground of this very defect. Had a new 
note of issue then been filed and the cause properly 
noticed for trial, the plaintiff would now be in a position 
to have the case tried. Motion denied. [Beekman, J. 
National Carbonating Co. vs. Standard Aerating Co.^ 
October, 1896.] 

SEOUEITY FOB COSTS BY ADMINISTRATOR. 

A motion to compel security for costs should be 
granted where the plaintiff sues as administratrix and 
there is evidence of bad faith, or a want of reasonable 
prospect of success, and the estate represented will be 
unable to respond in case of recovery of costs by the 
defendant in the judgment. Otherwise the parties bear 
very unequal burdens in the litigation, the plaintiff 
suing with freedom from liability for costs to the other 
side, and with no personal responsibility, while the de- 
fendant is responsible personally for costs awarded 
against it by the judgment. In the present case the 
claim against the savings bank is one more than sixteen 
years old, and a strong presumption of payment sixteen 
years ago arises from the evidence afforded by the de- 
fendant. The probability of the merits of the defend- 
ant is very much enhanced by the result of a litigation 
by the same plaintiff against the Bank for Savings, upon 
a similar deposit of the intestate and a similar defensi^ 
of payment. That case, tried in 1895, resulted in favor 
of the defendant, and Mr. Justice Beekman required 
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the present plaintiff in that action to give security foir 
costs on appeal taken from that judgment. I think the 
present application presents as favorable features for 
the discretionary power of the Court in requiring secur- 
ity for costs as any which ordinarily comes before the 
Court. The motion is therefore granted, and security 
required in the sum of two hundred and fifty dollars. 
[Russell, J. Leddy vs. Oreenwich Savings BanTc^ Octo- 
ber, 1896.] 

RECEIVER TO PAY REKT. 

The receiver should pay the rental of premises occu- 
pied by him or be subject to the legal remedies allowed 
the landlord, so that he may lease to parties who will 
pay. There is no special privilege of exemption from 
paying rental in favor of a receiver. Alternative order 
granted. [Russell, J. Patterson vs. N. Y. Recorder 
Co., October, 1896.] 

OATH OP RECEIVER — CODE § 1576. 

Section 1576 of the Code requires the report of the 
referee on sale in foreclosure to be under oath. It has 
not been complied with in this case, and the defect 
must be remedied before the report can be confirmed. 
[Beekman, J. Day vs. McOregor, October, 1896.] 

DIVORCE — ADULTERY OF PLAINTIFF AS DEFENCE — REPLY- 

The plaintiff sues for a divorce. The defendant has 
answered, denying the charges, and pleading also, in 
bar of the action, the adultery of the plaintiff, but with, 
out counterclaiming or asking affirmative relief. The 
plaintiff immediately served a reply, denying the accu- 
sation under oath. The defendant now moves to strike 
it out as unauthorized. Technically he is correct in this 
position. The law declares the affirmative defense to 
be in issue without further pleading. The reply wa 
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therefore, snperflnons and unnecessary. Bat the de- 
fendant is in no way aggrieved by it ; whether it is in 
or out of the case is a matter of indifference to her, from 
a legal standpoint, for it simply affirms that which the 
law implies. To the plaintiff, however, it is a matter of 
considerable moment, outside of any question of advan- 
tage in the action itself, that his sworn denial should 
accompany so serious a charge. There are some devia- 
tions from strict practice which are so absolutely unim- 
portant that the Court will not allow its time to be 
occupied with correcting them. This is one of them. 
Motion denied. [Beekman, J. DriscoU vs. DriscoU, 
October, 1896.] 

referee's report in divorce oases— -sufficiency of 

evidence. 

The Court does not confirm a report of a referee to 
hear and determine. That officer passes upon the merits. 
It is necessary only to ask the Court to allow Judgment 
to prevent collusion. The evidence would be more satis- 
factory if the witnesses had stated how they came to be 
so fortunate as to find the defendant at the precise mo- 
Inent he was inflagranie^ but the proof of the act is as 
reasonably conclusive as possible in such cases, and I 
cannot infer complicity without any evidence. Judgment 
directed. [Russell, J. Harrison vs. Harrison^ Octo- 
ber, 1896.] 

PREFERRED CALENDAR — EQUITY ACTION — JURY TRIAL. 

This is not an action at law and is not entitled to a 
place or preference on the jury calendar. It is an action 
against an executor and trustee for an accounting and 
the payment to the residuary legatee of the fund held 
by him in trust, and belongs on the equity side of the 
Court (see Husted vs. TTtompsoriy 7 App. Div., 66). Mo- 
tion for preference denied. [Daly, J. Badger vs. Wood- 
worth, October, 1896.] 
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PSEFEBBED OALENDAB — PLAINTIFF AS ABMINISTBATOlt. 

As the preference is claimed on the ground that the 
plaintiff is an administratrix, the notice of motion should 
have been served with the notice of trial or the prefer- 
ence is waived. As it appears from the motion papers 
that this was not done, the motion for preference sub- 
sequently made was properly denied, and this applica- 
tion to renew it must be refused {Sdines vs. Scott j de- 
cided this day). Motion for preference denied. [Daly, 
J. Shooner vs. Heed, October, 1896.] 

PBEFEBBED CALENDAR — WOBK, LABOB AND SBBVICES. 

Preference of this action cannot be claimed under the 
special rules because the action is not for goods sold 
only, but for materials furnished in connection with 
work and labor, the value of the whole being demanded. 
Actions for work and labor are not entitled to a prefer- 
ence, and the joining of a claim on that account with 
one for materials sold, deprives the action of its prefer- 
ence. Motion for preference denied. [Daly, J. If. Y. 
Electric Equipment Co. vs. Hoffman House ^ October, 
1896.] 

SERVICE OP NOTICE OF MOTION BY MAIL. 

Upon the affidavit respecting the attempt to serve the 
notice of motion upon Brady, and its failure, I will 
grant an order authorizing service upon him by mailing 
a copy to him at his last known place of residence and 
place of business respectively, together with a copy of 
this order, which will also provide for an adjournment 
of the motion to a day which will be fixed. [Beekman, 
J. Matter of SesSy October, 1896.] 

MOTION FOR ALIMONY — CRUELTY BY HUSBAND — NON- 

SUPPORT. 

The plaintiff seeks a separation from her husband on 
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the grounds of cruelty and the neglect and refusal of 
defendant to provide for her support. The charge of 
ijruelty rests upon the allegation that he introduced 
into his household two prostitutes and compelled her to 
associate with them. Such a charge as this should be 
fortified by clear proof. This, however, is not the case, 
^nd the fact is denied by defendant. The defendant, 
while admitting that he has not supported his wife, 
places his refusal on the ground that she unreasonably 
Tefused to live with him when he changed his place of 
abode. The plaintiff, on her motion for alimony and 
-counsel fee, must satisfy the Court that she has a rea- 
sonable prospect of success in her action. This she has 
not done and the motion must be denied, with leave to 
renew on further papers. [Beekman, J. Meyer vs. 
Meyer, October, 1896.] 

AFFIDAVIT FOR ORDER OF DISCOVERT — PETITION. 

The papers on which a discovery is sought are insuf- 
:ficient. Such an order cannot be made on the mere affi- 
davit of the attorney when no reason is shown why the 
affidavit of the party cannot be had. Furthermore, such 
a proceeding should be instituted upon a petition {Dick 
vs. PMllips, 41 Hun, 603; Fromme vs. lAstn&r, 63 
Hun, 290). I also think that upon the facts shown in 
the moving and answering affidavits, the plaintiff would 
not be entitled to the order he asks. Motion denied, 
with $10 costs. [Beekman, J. Knop vs. Bowery Sav- 
ings Bank, October, 1896.] 

ALIMONY — SERVICE ON ATTORNEY — BAILABLE ATTACH- 
MENT FOR CONTEMPT. 

Where a party refuses to obey an order of the Court, 
which refusal is cause for proceedings in contempt, ser- 
vice maybe made on his attorneys. His refusal may be 
evidenced by concealment prompted by the apparent 
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effort to avoid service of the order and a personal de- 
mand of alimony. A bailable attachment is necessary 
to secure his attention to the mandates of the Court. 
Motion for such order and the striking out answer 
herein granted. [Russell, J. OaUs vs. Gales y Octo- 
ber, 1896.] 

mechanic's lien — SERVICE OF NOTICE ON CLAIMANT'S 
WIFE — PROOF OF NO ACTION COMMENCED. 

There are two objections to granting this order. 1st- 
The affidavit of service upon claimant's wife at his place 
of residence should state, if such be the fact, that the 
notice requiring the claimant to commence an action to 
enforce his mechanic's lien was delivered to her '' with 
directions to deliver the same " to claimant (sub. 5, sec. 
24, ch. 343, Laws 1885). The affidavit does not show 
any such direction. 2d. There is no proof before me 
that no action has been commenced to foreclose the lien. 
[Beekman, J. Zxmmerman vs. Jiobinson, October^ 
1896.] 

EXTRA ALLOWANCE — COUNTERCLAIM. 

The plaintiff is entitled to five per cent, allowance 
upon the amount recovered by him, but not upon the 
amount of the counterclaim, because the latter was nee- 
essarily defeated in establishing his own claim (Barnes^ 
vs. DensloWj 30 St. Rep., 319, 9 N. Y., Supp., 53). In 
the cases cited by plaintiff {Barclay vs. CtUverj 4 Civ. 
Pro., 365 ; Vilmar vs. Schall, 61 N. Y., 564) the dispo- 
sition of the counterclaims did not depend upon the 
result of plaintiff's proof in support of his own claim ; 
Woonsocket RR. Co. vs. RR. Co. (1 Civ. Pro., 350) 
must be deemed to have been overruled by the case first 
cited. [Daly J. Manning vs. Wray^ October, 1896]. 
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COlfTEMPT — ^RESISTING RECEIVER — FINE AND 

COMMITTMENT. 

The defendant, having forcibly and successfully re- 
sisted the receiver in his efforts to take possession of the 
property pursuant to the order appointing him, has 
been guilty of a most flagrant contempt, which calls for 
the extreme punishment allowed by law. He is fined 
$250 and will be committed to the county jail for thirty 
days. Notice order for settlement. [Beekman, J- 
People ex rel. Marks vs. Permute October, 1896.] 

TITLE TO OFFICE — ^EQXJITY ACTION — ^TEMPORARY 

INJUNCTION. 

The defendant claims that he has not been lawfully 
deprived of the office of president of the plaintiff associ- 
ation, and the statements presented by affidavits on 
both sides make the questions of fact somewhat difficult 
of solution. A suit in equity will not lie to deprive an 
officer of a corporation of the power to act as such, 
where it directly involves the decision of a dispute in 
regard to the title to office {Hartt vs. Harvey^ 32 Barb., 
'55 ; Baptist Church vs. Parker^ 36 Barb., 171 ; Concord 
Society vs. Stanton^ 38 Hun, 1). Therefore I cannot 
grant a temporary injunction pending the trial which 
could not be continued by permanent injunction even if 
the plaintiff's claim upon the facts was correct. Motion 
denied. [Russell, J. Sons of Isacc vs. Karp^ October, 
1896.] 

RECEIVER — POWER TO COLLECT RENT. 

I have no doubt of the power of the Court, in any 
action to recover back the possession of real estate 
leased, where the lessee has sublet and enjoys the rents 
and profits, does not pay the rent to the original land- 
lord, and there are doubts as to his solvency, to appoint 
a receiver of the rents and profits pending litigation. 
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So ordered here, [Russell, J. Metcajf vs. Ryman^ 
October, 1896.] 

MOTIOK TO WITHDBAW LEAVE FOE BECEIVEE TO SUE. 

The defendant Pierce is mistaken in supposing she 
has any legal interest in the permission given plaintiff 
to sue the receiver. Had plaintiff brought the action 
without leave Mrs. Pierce could not have complained. 
That question is between the receiver and the Court. 
She may have a remedy in the other action to have the 
receivership terminated of record, and then to move in 
this action to cancel the lis x>endens ; but the motion to 
withdraw leave to sue cannot on her application be 
granted. Motion denied. [Russell, J. In re Ouil- 
foyU, October, 1896.] 

ADMINISTBATOE'S LIABILITY FOE FUNEEAL EXPENSES. 

The complaint alleges the services and furnishing the 
materials usual for burial, and in addition the posses- 
sion of assets by the administratrix, with a demand for 
payment and refusal. These facts constitute a cause of ' 
action against her individually {Dayton on Surrogates, 
3d ed., p. 214; Rappalyea vs. Russell, 1st Daly, 214; 
Patterson vs: Patterson, 59 N.Y., 574). Judgment for 
plaintiff on demurrer, with costs. Leave to answer on 
payment of costs. [Beach, J. Benedict vs. Ferguson, 
October, 1896.] 

EEOEIVEE COMPELLED TO TAKE POSSESSION. 

The defendant seeks the order of the Court compel- 
ling the receiver to take possession of the property 
affected by this litigation, and especially of the quarry, 
as the rental of the quarry and the preservation of the 
machinery and tools is a burden from which the defend- 
ant would like relief. The receiver derives his title 
from the judgment which sets aside the conveyance by 
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the ui9oly«nLt oorporationto tlie defendMit Bnyard as an 
mili^wf nl praferenoa. Ordmarily a receiver so appointed 
would take posseesion and use or sell the property to 
realize what might be had out of it. But his inyestiga* 
tion of its condition leads him to hesitate, from the be- 
lief that it is not in as, good condition as when the 
defendant took it, and he therefore desires to await tho 
issue of a reference to ascertain the liability of the de- 
fendant for the use, in which investigation it may bo 
determined whether the property has become valueless 
by the act or default of the defendant, and how much, if 
anything, the defendant must pay in consequence. It 
would be forestalling the action of that reference to 
compel the receiver to take that which, in the best in- 
terest of his trust, he may find it wise not to take at all, 
relying upon the liability of the defendant to respond 
for the depreciation. Nor would it be necessary for tho 
receiver to accept a cancellation or assignment of the 
lease or property, because the judgment ipso facto eflfects^ 
that, and the defendant is not obliged to deliver such a 
paper if the receiver does not req[uire it. I do not hold 
that the defendant has no right to abandon the property 
if he chooses to, after due notice to the receiver of his* 
intention, whatever effect that may have upon his ae-- 
counting. Motion denied. [Russell, J. Olney^ recW, 
vs. Baird, October, 1896.] 

DISPOSSESSING BECEIVEE WITHOUT LEAVE OF OOUET — 
CORPORATION — NOTICE TO ATTORNEY-GENERAL. 

The landlord 'proceeded irregularly in taking dispos- 
sess proceedings against the corporation and joining the 
receiver in such proceeding before he had obtained leave 
of the Court to do so. But no actual interference with 
the property or possession of the receiver was had, and 
this Court afterwards gave to the landlord permission to 
proceed against the receiver, which was a substantial 
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holding tliat the receiver wajs not in substantial con- 
tempt of the Court. The application, therefore, to pun- 
ish the landlord and his attorney is denied. Notice of 
the applications for such leave to sue the receiver and 
for a modification of the injunction order, so that the 
Sheriff might sell property under a valid levy, should 
have been given to the Attorney-General under the pro- 
visions of the act for that purpose, and that officer has 
the right to come into Court and apply to have those 
orders set aside. Such notices were required by the act 
so that a disinterested official might supervise the pro- 
ceedings, on behalf of those justly entitled to any prop- 
erty which might remain. Such applications have be- 
come so frequent that it seems practically impossible 
for the Attorney-General's office to look after every mo- 
tion, and, therefore, the requirement is of little practical 
value, except in matters of such importance as to arrest 
the attention of the law officer of the State, and cause 
his inquiry into the merits of the application. The no- 
tice was not designed as a protection to the receiver, 
who is represented by his own counsel ; nor was it in- 
tended to afford him a shield against the payment of 
rental of property, of which he obtains possession as 
successor to the corporation under all the burdens and 
disabilities it bore under the lease. I cannot assent to 
the argument that orders obtained are wholly void as to 
a receiver, who had notice of the application, because 
the law officer of the State did not have notice. The 
motions, therefore, to set aside the orders, modifyi^hg 
the injunction so as to allow the Sheriff to sell and to 
allow dispossess proceedings for non-payment of rent, 
are also denied. No costs are given upon this motion 
to the landlord, for his proceedings have been somewhat 
irregular. [Russell, J. Matter of the Sheet Metal 
WorTcs, October, 1896.] 
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ACTION TO REDEEM AFTER FORECLOSURE BY ACTION. 

A motion is made for an injunction pendente lite in 
-an action brought to enjoin the defendant, the New 
York City Baptist Mission Society, from proceeding 
with the enforcement of a judgment of foreclosure and 
sale obtained by said society in an action against the 
Baptist Tabernacle Church, the plaintiff herein, in which 
action certain defaults of the Church were alleged with 
respect to the payment of interest, taxes and the insur- 
ance of the mortgaged premises, by reason of which it 
was claimed that, pursuant to conditions in that regard 
contained therein, the principal amounts of the mort- 
gages under foreclosure had become due. The Church 
answered denying the defaults, and the issue thus raised 
having been duly tried at Special Term, a decision was 
rendered, which was wholly adverse to the Church, and 
upon which judgment of foreclosure and sale has been 
entered. The defendant Church having lost its right to 
appeal through failure to serve and file a notice of ap- 
peal within the prescribed period, this action has been 
brought by it to redeem- the property from the forfeit- 
nre, as it is styled, and an offer is made in the com- 
plaint to pay the interest, taxes and insurance premium. 
I am unaware of any authority for such an action as 
this under such circumstances, nor can I discover any 
principle which will sustain a party in seeking such re- 
lief after final judgment in a contested litigation be- 
tween the same parties, where the Court has determined 
the breach of condition and has awarded final judgment 
•closing the controversy, and declaring the rights of the 
- parties accordingly. My attention has been called by 
the learned counsel for the plaintiff to two cases which 
he claims support this action — viz., Oiles vs. Austin 
<62 N. T., 486) and Noyes vs. Anderson (124 N. Y., 
175). Motion denied- [Beekman, J. Baptist T. Oh. 
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VS. jy; T. Gtty JSaptist Mission Society ^ ef oZ., O^ber^ 

1896.] 

JOINT AN8WBE BY OO-DEFEWDAITT — OOTTNTBEOIiAIM. 

The plaintift moves for leave to sever and enter judg- 
ment against Brown, and to continae against Walker, 
on the ground that Walker alone verified the answer, 
and that his notice to the other side that he proposed to 
treat the joint answer as the sole answer of Walker 
gives him the right to a judgment against Brown aa 
upon default. The action is replevin, based upon a 
joint charge of fraud against both defendants. The^ 
are united in interest in that respect, which is the maia 
ground of action, and either defendant might presump- 
tively be able to verify a denial of the allegation of a 
joint scheme to defraud. It would be a harsh rule ta 
treat as a nullity the answer of a co-defendant for the 
alleged cause of a want of verification by him, nor do I 
think it permissible to do so, where the defendant 
against whom judgment is asked demands in the joint 
answer affirmative relief and the plaintiff serves a reply 
taking issue upon the allegations of the answer. As 
the record now stands upon the voluntary action of the 
plaintiff himself, an issue of fact exists upon the coun- 
terclaim of the defendant alleged to be in default. That 
reply would have no practical effect, and the plaintiff' 
would be in the position of declaring his own pleadings 
a nullity, if the application were granted. Motion de- 
nied. [Russell, J. The St. Clair Paper Co. vs. Bromn^ 
October, 1896.] 
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SEPARATE JUDGMENTS AGAINST TWO DEFENDANTS — RE- 
COVERY ON CONTRACT AND FOR FRAUD — JOINDER 
OF CAUSES OF ACTION — AMENDMENT OF 

COMPLAINT. 

I do not think it permissible under the Code, any- 
more than it was formerly under the common law prac- 
tice, to recover a judgment for fraud against one defend- 
ant and a separate judgment on contract against the 
other defendant. The plaintiff here brought its action 
against both defendants to recover money advanced 
upon a fraudulent transaction. One defendant offers 
judgment upon that cause of action, and the complaint 
now forms a part of the judgment record showing the 
recovery for fraud. An amended complaint is served 
upon the other defendant claiming a recovery upon the 
note given for the loan, eliminating the charges of 
fraud. If a recovery should be had by the plaintiff it 
would present the result of an action begun in fraud, 
retained as such to judgment against one, proceeded 
with upon contract against the other, and recovery had 
upon contract alone. The two complaints would be as 
distinct as though two separate actions had been begun, 
with only a service of a summons in one action which 
forcibly brought both defendants into the jurisdiction 
of the Court to answer a claim of joint fraud. There is 
no reason for granting such a complete change as to the 
different defendants. There is no reason why a new 
action might not be begun against the defendant White 
upon the contract alone, he being severally as well as 
jointly liable upon the note. No authority is cited to 
support the position of the plaintiff except the general 
line of cases holding the right to amend as absolute, 
which is conceded. It is also beyond doubt that that 
right to amend extends as against both defendants to a 
substitution in a pending action of an amended com- 
plaint on contract in place of one in fraud. Nor does 



284 N. y. MONTHLY LAW EBCORD, OCTOBER. 

the omission to charge in the complaint the retnm of 
the notes on discovery of the frand give a right of 
amendment which would not otherwise exist. The ori- 
ginal complaint set out a cause of action in fraud and is 
80 embedded in the record against the defendant Spate. 
It would seem as though, if the claim of the plaintiff 
were correct, it might have the right to amend by set- 
ting up an individual claim against White, with which 
Spate was in no way connected. A joinder of causes of 
action on contract and in fraud is still objectionable, 
although a part of the circumstances creating the al- 
leged fraud formed also the cause of action upon the 
(Contract. Motion granted. [Russell, J. BanJc of Me- 
tropolis vs. White J October, 1896.] 

VERIFICATION BY ATTORNEY — ^RETURN OF ANSWER. 

The reason which defendant's attorney gives for veri- 
fying the answer is that he *4s unable to find the de- 
fendant at the place where he resides, and believes that 
the defendant is absent from the City and County of 
ISTew York, which is the place deponent resides." This 
does not at all conform to the requirements of sections 
525 and 526 of the Code of Civil Procedure {Lyons vs. 
Murat^ 54 How. Pr., 23). Section 625, among other 
things, provides that ^* where the party is not within 
the county where the attorney resides, or if the latter is 
not a resident of the State, the county where he has his 
office, ' ' the verification may be made by the agent of or 
the attorney for the party. Section 526 requires that 
where the verification is made by a person other than 
the party, he shall, among other things, state the reason 
why it is not made by the party. It is not enough for 
the attorney to say that he believes the person for whom 
he appears is not within the county, or that he is unable 
to find him. This falls short of competent proof of the 
fact of absence, which alone is intended to qualify the 
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attorney to make the affidavit. The importance of ex- 
acting a strict compliance with the Code in this respect 
is well illustrated by the answer in this case, which con- 
tains a series of denials, on information and belief, of 
alleged acts of the defendant ; a form of pleading which 
is bad where the defendant himself verifies, but which, 
it has been held, is good where the verification is made 
by the attorney. A way is thus made easy for a defend- 
ant who is without a genuine defense, but who seeks 
delay, to accomplish his purpose. He should therefore 
be held to an exact observance of the statute. As the 
verification was fatally defective, the answer was prop- 
erly returned, for the plaintiff's attorney had the right 
to treat it as an unverified pleading. The claim that he 
should have again returned it when it was sent back to 
him a second time, with the assertion that the verifica- 
tion was correct, is untenable. The law imposed no 
such duty upon him. When this second attempt to 
serve the paper was made the time to answer had ex- 
pired. The plaintiff's attorney continued to stand upon 
the position he originally took, and within a few days 
after entered judgment against th^ defendant for failure 
to answer. His practice had been regular, and the mo 
tion made by the defendant to vacate the judgment and 
to compel the acceptance of the answer is therefore 
denied, with $10 costs. [Beekman, J. Downey et aL 
vs. Shea, October, 1896.] 



N. Y. CITY COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

COSTS AGAINST PLAINTIFF IN FORMA PAUPERIS — CODE 
§ 461 — RECOVERY FOR LESS THAN $50. 

This is an application to tax by defendant a bill of 
costs against plaintiff. The plaintiff was allowed to sue 
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as a poor person. The action was for services rendered 
and material furnished. He recovered a judgment for 
$26. If he was an ordinary litigant he, no doubt, would 
be liable for the taxable costs. Is he exempt because 
of the fact that he was allowed to sue as a poor person? 
Section 461 of the Code provides that in such cases ^^ if 
judgment is rendered against him, or his complaint dis- 
missed," costs shall not be awarded against him. In 
this instance his complaint was not dismissed nor was 
judgment rendered against him. On the contrary, he 
recovered judgment. It seems to me that he is only 
entitled to receive the benefit of the section in question 
when he falls within its provision ; otherwise he is lia- 
ble for costs. The defendant's costs must therefore be 
taxed. [Fitzsimmons, J. Tighe vs. Buckley^ October^ 
1896.] 

BEOOVERY OF LESS THAN $50 — COSTS TO DEFENDANT 

SUIT IN FOBMA PAUPERIS. 

The decision in Qarrabrant vs. Sullivan (13 Civ. Pro. 
R., 198) is not sound (see Hieger vs. Fahy^s Watch Co.^ 
37 St. R., 402). The plaintiff's cause was for x)ersonal 
injuries by negligence of defendant, and his recovery 
was less than $50 ; hence defendant is entitled to costs, 
and this is so although plaintiff was granted leave to 
sue as poor person. The clerk's taxation is sustained ;. 
but if plaintiff wishes to appeal, a stay will be granted. 
[Van Wyck, J. WeUman vs. RoseneckeTj October^ 
1896.] 

ATTACHMENT — ^AFFIDAVIT OF NO PREVIOUS APPLICATION. 

I think the affidavits upon which the attachment wa& 
obtained are sufficient; the fact that the statement 
" that no previous application was made for the attach- 
men" is not contained therein does not vitiate the 
attachment. Motion denied. [Fitzsimmons, J. Diet^ 
vs. Herrmann^ October, 1896.] 
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SUING IN FORMA PAUPERIS — QUESTIONING THE MERITS 

BY MOTION. 

Motion for leave to sue as poor person. The petition 
and complaint comply with the requirements of section 
459. If defendant wants to question the merits of the 
cause of action he must do so on affidavits. His answer 
is not available for that purpose {Beyer vs. OlarJc^ 29 
Abb. N. C, 338). Defendant failing to offer any affi- 
davits, motion is granted ; order signed. [Schuch- 
man, J. EngUman vs. Singer Mfg. Co.^ November, 
1896.] 

SUPPLEMENTARY PROCEEDINGS WHEN JUDGMENT DEBTOR 

OWNS REAL ESTATE. 

Motion to vacate and set aside order in supplemen- 
tary proceedings on the ground that, although the Sher- 
iff made return nulla iona on an execution where it is 
shown by the record it was false, and that the judgment 
debtor possessed and owned large pieces of real estate 
in the City and County of New York which can be 
applied to the payment of the judgment herein, is 
granted. The judgment creditor must first exhaust his 
' remedy by execution and sell such real estate before tak- 
ing supplementary proceedings (see Mayer vs. Mayer^ 
7 Appellate Div. Eep., pp. 523, 530, 531). Examina- 
tion in supplementary proceedings cannot be had, for it 
would be a practical repeal of the statutes providing for 
the sale of real estate under a judgment and execution 
{The AVbany City Nat. Bank vs. Oaynor^ 67 How. Pr., 
421-423; The First Nat. Bank of Ganandaigua vs. 
Martin, 49 Hun, p. 571, 573, 27 State Eep., 795). 
[McCarthy, J. Nicholas vs. Hammer stein, November, 
1896.] 
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ORDER TO PAY TO JUDGMENT CREDITOR — DISPUTED OLAIM 

—CODE § 2443. 

The judgment creditor asks for an order directing the 
Germania Bank to pay a fund of $150 in their hands, 
belonging to the judgment debtor, over to Sheriff, &c., 
in part payment of his judgment. The fund is claimed 
by one Jac Batz by virtue of an assignment in writing, 
execute and delivered in April last by the judgment 
debtor. This prevents the Judge to decide the question 
of ownership of the fund summarily and compel its de- 
livery (see Waldron ys. Walker ^ 18 N.Y. Supplement, 
292). The disputed ownership must be determined by 
a reference pursuant to § 2443 of Code. Motion denied 
(see Oreen vs. Hicks ^ 7 Barb: Ch., 309). [Schuchman, J. 
Henes vs. Hoenack^ November, 1896.] 

SHERIFF ORDERED TO OPEN BOX IN SAFE DEPOSIT CO. 

Motion directing the Sheriff to open safe or box in the 
Mercantile Safe Deposit Co. certified by it to be in the 
name of the defendant, subject to the lien of the Safe 
Deposit Co. (see United States vs. Chraff^ 67 Barb., pp. 
304, 310) ; of course, if there is no property of the de- 
fendant in the box no one is hurt. [McCarthy, J. 
Wodiska vs. CoJien^ November, 1896.] 

COUNTERCLAIM AGAINST ASSIGNOR — DEMURRER. 

The counterclaim set up in defendant's answer does 
not constitute a cause of action against the plaintiff, the 
plaintiff being an assignee and the counterclaim present- 
ing a cause of action against his assignor in excess of 
plaintiff's demand and defendant's answer praying for a 
judgment against the assignee for the excess. Demurrer 
sustained, with leave to defendant to amend his answer 
within five days on payment of $10 costs. [Schuchman, 
J. Mayer vs. Schwab ^ November, 1896.] 
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POSTPONEMENT OF TRIAL — ENGAGEMENT OF COUNSEL IN 

SUPREME COURT. 

An actual engagement in the trial of a cause in tlie 
Supreme Court is always a good excuse here and causa 
will be held until attorney is free from such actual en- 
gagement. The default will be opened and judgment 
vacated and set aside, and plaintiff allowed to proceed 
with his action : cause, however, will be set down for 
second Monday of December, so that defendant may 
secure his absent witness. [McCarthy, J. ^ Wm. Peter 

Brewing Co. vs. Raymond^ November, 1896.] 

» 

COSTS ON OPENING DEFAULT — COSTS SUBSEQUENT TO 

ORDER — TERM FEE. 

Defendant has paid all the costs of the action pursuant 
to Judge Van Wyck's order of October 31, 1896, as a 
condition of opening default. He cannot be required to 
pay them over again in this ^^ill of costs. He can only 
recover costs incurred subsequently to the making of 
said order (see Seymour vs. AsJiendeUy 13 Civ. Pro., 
255; Byrne vs. Brooklyn City & N. R. Co., 26 N. Y. 
Supp., 65 ; Sennica Nation vs. Hawley). The items be- 
fore and after notice of trial, $15, are disallowed. The 
term fee is allowed because case had to be replaced on 
calendar and counsel had to attend the term, answer the 
cause and hold himself in attendance and readiness upon 
the term. For this labor a term fee is a proper compen- 
sation. [Schuchman, J. Jones vs. Biel^ November^ 
1896.] 

COSTS ON DISAGREEMENT OF JURY — ^TERM FEES AND 

TRIAL FEES. 

Appeal from clerk's taxation of bill of costs. The 
clerk's taxation of item ''costs before notice of trial, 
$15," is incorrect, and must be increased to $30. There 
were two trials, the first one resulting in a disagreement 
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(see Kummer vs. Ohristopher & Tenth St. BR. Oo.^ 33 
N. T. Supp., 581, SLud Zehnanovitz vs. Manhattan RJR. 
Co.^ id., page 583). The two trial fees (issue of fact), 
$60, are allowed (see Laford vs. Jetzkowitz^ 17 Abb. N. 
C, 87). The two term fees, $20, are allowed. Code, 
sec. 3251, subd. 3, allows for ''one term, at which the 
caase is necessarily on the calendar. ' ' After a disagree- 
ment the case had to be placed again on the day calen- 
dar, and the counsel had to attend the term and answer 
the cause and hold himself in attendance and readiness 
upon the term. For this labor the additional $10 term 
fee is a proper compensation. Defendant's affidavit 
shows that on February 14, 1895, at a trial of this cause, 
the plaintiff was allowed to withdraw a juror on condi- 
tion that a trial fee of $30 be deducted from any judg- 
ment which plaintiflE may recover herein ; costs awarded 
in an action to the respective parties thereto are to be 
set oflf against each other. [Schuchman, J. Dunn vs. 
WehleT, November, 1896.] 

MOTION TO SUBSTITUTE ASSIGNEE OF DECEASED PLAINTIFF 

— NOTICE OF MOTION. 

Motion to substitute assignee of deceased plaintiff as 
plaintiflE denied, without costs, but with leave to renew. 
Assignee must give notice of motion not only to defend- 
ant, but also to the personal representatives of deceased 
plaintiff. The latter has not been done (see McLaugMin 
vs. Mayor ^ cfee., 8 Daly, 474). [Schuchman, J. In re 
O' Sullivan J November, 1896.] 

ACTIONS AGAINST SAVINGS BANKS ON EQUITY CALENDAR 
— CLAIMANT AS DEFENDANT — INTERPLEADER. 

Motion to place cause on equity calendar granted on 
authority of Smith vs. Emigrant Ind. Sav. Bank (2 N. 
Y. Supp., 617), and Olark vs. Mosher (107 N. Y., 118). 
Having the claimant joined as a defendant, under the 
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Banking Act of 1892, is in the nature of a bill of inter- 
pleader. [Schachman, J. Stone vs. Oreenwich Savings 
Bank^ November, 1896.] 



SUPREME COURT. 

SPECIAL AND TRIAL TERMS AND CHAMBERS. 

SETTING ASIDE BY CONSENT A JUDGMENT OF DIVORCE — 

RECONCILIATION — CODE § 1761. 

After re-examination of the cases submitted, and after 
considerate reflection, I am of opinion that, whatever be 
the power of the Supreme Court over its own judgments, 
a Justice thereof should not, upon mere consent and re- 
quest, however solemnly expressed, set aside a judgment 
of divorce duly recovered and entered. The way to give 
practical effect to reconciliation is indicated by statute 
sec. 1761, C. C. P. Even if that be not the only way, 
that way is so plainly pointed out as to make it prefer- 
able, whatever the prejudices and repentance of either 
or both of the parties. The papers submitted may be 
withdrawn. [McLean, J. Anonymous vs. Anonyrnous^ 
November, 1896.] 

ORDER SETTING ASIDE DISMSSSAL OF COMPLAINT — NEW 
TRIAL — APPEALABLE ORDER — STAY. 

Under the sections of the Code applicable to this mat- 
ter (sections 999, 1347) there seems to be no question 
but that the order setting aside the dismissal of the com- 
plaint and granting a new trial is appealable. The case 
<3ited by plaintiff's counsel {Emmerich vs. Hefferman^ 
33 Hun, 54) arose under different statutory conditions 
from those now governing the question. That the mo- 
tion was made upon the minutes at the same Trial Term 
cannot affect the appealable nature of the order, since 
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section 999 at once provides that the motion shall be so 
made and recognizes the right to appeal. The motion 
for a stay is granted upon condition that the appellant 
bring the appeal on for hearing at the December term of 
the Appellate Division. [Giegerich, J. Rozas vs. Met. 
Street Railway ^ November, 1896.] 

AFFIDAVIT OF SERVICE OF SUMMONS — RULE 18. 

The deposition of Daniel Sullivan as to the service of 
the summons fails to fulfill the requirements of Rule 18- 
in omitting to state what knowledge the affiant had of 
the person served being the defendant, and how he ac- 
quired such knowledge; unless, indeed, the alleged 
admission of the person served that she was the defend- 
ant be such statement. To accept such admission as 
sufficient proof of the identity of the defendant would 
aflford a facility for fraud which the Court cannot tol- 
erate. Further proof must be presented. [Pryor, J. 
Moir vs. Moir^ November, 1896.] 

STRIKING OUT IRRELEVANT AND REDUNDANT MATTER 

ENTIRE DEFENCE. 

It seems now to be settled by authority that irrele- 
vant and redundant matter will not be stricken from a 
pleading unless the moving part is able to show that ita 
retention will embarrass him in the conduct of his case 
{Lynch vs. Second Ave. RR, Co,^ 7 App. Div., 164). 
Furthermore, the motion is to strike out an entire de- 
fense, separately stated as such. The remedy in such a 
case should be sought by demurrer. Motion denied, 
without costs. [Beekman, J. Lipman vs. Lipmany 
November, 1896.] 

FOLIOING PAPERS — RULE 19. 

Rule 19 of the General Rules of Practice requires^ 
every judgment, exceeding two folios in length, to be 
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distinctly numbered and marked at each folio, in the 
margin thereof, and provides that if not so f olioed ' * the 
clerk shall not file the same nor will the Court hear any 
motion or application founded thereon." The rules of 
Court have all the force and eflEect of statutes and must 
be obeyed and enforced accordingly. A departure from 
them constitutes an irregularity which the Court, when 
properly called upon for redress, should correct. If 
this is not to be done, then the existence of the rule 
becomes a standing reproach to the administration of 
justice and it should be repealed. [Beekman, J. N, T. 
City Baptist M. 80. vs. Tabernacle Baptist Ch. et al.^ 
November, 1896.] 

EX PARTE ORDER TO TAKE DEPOSITION OP WITNESS 

CODE § 885. 

The order which the plaintiflf asks to have vacated 
was granted ex parte under section 885 of the Code of 
Civil Procedure. The Judge had power to make it 
without notice. The section referred to so provides. 
The other specific objections to the regularity of the 
proceeding are also untenable. It is plain that plain- 
tiff's counsel misconceived the section under which the 
order was obtained. Furthermore, it would seem that 
no one but the witness, whose deposition is ordered to 
be taken, can move to vacate the order {McCue vs. l^i- 
hune Ass^, 1 Hun, 469). Motion denied, with $10 costs. 
[Beekman, J. CornJSxch. Bank vs. Bossie, November, 
1896.] 

SERVICE OF ATTACHMENT — ACTION BY SHERIFF AGAINST 

RECEIVER OF CORPORATION. 

I think that the applicant, by the service of the at- 
tachment and notice on the treasurer of the Recorder 
Co., acquires a lien upon the money in his hands as the 
treasurer of said company {O^Brien vs. Mechanics <fe 
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Traders' Ins. Oo., 56 N.Y., 52), and his remedy is by 
action in the name of the SheriflE against the receiver, 
and not by motion to compel the receiver to pay the 
judgment. Motion denied. [Smyth, J. Dodd vs. N. 
T. Recorder Co.^ November, 1896.] 

FILING NOTE OF ISSUE — NOTICE OF TRIAL. 

This case was not *'duly noticed for trial" within 
the meaning of Special Rule 1. No note of issue was 
filed for the term at which the cause was noticed for 
trial; hence the latter part of section 977, Code C. P., 
which provides that in the City of New York, where a 
party has served a notice of trial and filed a note of 
issue * * * it is not necessary for him to serve a 
new notice of trial, has no application. Motion granted. 
[Dugro, J. Nat. Carh. Co. vs. Standard Aerating Oo.j 
November, 1896.] 

ORAL EXAMINATION BY COMMISSION — INTERROGATORIES. 

In order to justify the granting of a commission to 
examine witnesses on oral questions it must clearly ap- 
pear to the Court that the evidence to be adduced can- 
not within reasonable expectation be secured upon writ- 
ten interrogatories. The moving papers do not disclose 
such a condition. The mere assertion of counsel to that 
6flEect is not sufficient. The persons to be examined are 
the president of the plaintiff corporation and its former 
bookkeeper. The plaintiflf is therefore in a position to 
ascertain the facts and upon these to frame interroga- 
tories. Especially as the issues in the case relate to 
transactions and accounts with respect to which presu- 
mably the officers of the plaintiff have intimate knowl- 
edge. Neither of the witnesses is hostile and the mate- 
rial is in the possession of plaintiff. The motion is 
therefore denied, with $10 costs to abide the event. 
[Beekman, J. DruJie Hardwood Lumber Co. vs. Acker- 
man et al.^ November, 1896.] 
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OFFER FOR JUDGMENT — EXTRA ALLOWANCE. 

Where after issue joined an offer to allow judgment 
for a certain sum and costs is made and accepted, the 
Court has power to award an extra allowance {Safety 
Steam Oenerator Co. vs. Dickson Mfg. Oo.^ 61 Hun, 
335). Motion for extra allowance granted and the 
amount of the same fixed at $100. [Reilly, J. Oray 
vs. Seymour^ November, 1896.] 

SLANDER IN FOREIGN TONGUE — ALLEGATIONS IN 
COMPLAINT — PRESUMPTION. 

This is an action for slander. The slanderous words 
set forth in the complaint were spoken in German. The 
plaintiff, however, fails to allege that the persons to 
whom they were addressed understood that language. 
There can be no slander without a communication of the 
speech on which the charge rests to one or more persona 
who comprehend its meaning {TownsheTid on Slander 
and Lihel^ 4th ed., sections 96, 97). Where the words 
spoken are in the vernacular there is a presumption 
that they were understood ; but no such presumption 
arises where the language used is a foreign one. As' 
there is nothing in the complaint from which it may 
reasonably be inferred that those to whom the words in 
question were addressed understood their meaning the 
complaint is insufficient, and the demurrer is, therefore, 
well taken. Demurrer sustained, with costs, with leave 
to amend on payment of costs. [Beekman, J. Ma- 
cTtauer vs. I/admig^ November, 1896.] 

GUARANTEE — WAIVEB — CAUSE OP ACTION — 

ATTACHMENT. 

The plaintiff was bound to show that the conditions of 
the guarantee to be performed on his part had been com- 
plied with, and that all legal remedies against the prin- 
cipal debtors had been exhausted as the covenant of 
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guaranty itself specifically required. This he has not 
done. The efforts should have been characterized so that 
it might appear that they were such as the contract 
called for. The further claim that exact compliance was 
waived by a payment on account made by the guarantor 
and by subsequent promises on her part to pay, stand- 
ing by themselves, are not sufficient. It does not appear 
either that there was any further consideration for such 
promises or that the plaintiff's assignors changed their 
j)osition in any way by reason of the payment on account 
or of such promises, or were induced thereby to refrain 
from prosecuting their remedies against the principal 
debtor. In short, the circumstances attending these acts 
are withheld, and the elements necessary to establish a 
waiver or estoppel are entirely wanting {Johnson vs. 
OppenTieimy 55 N. Y., 280-291). A waiver, such as is 
claimed here, must be pleaded, and, therefore, must be 
properly proven in the affidavit on which an attachment 
is sought. As the affidavit here does not, for the reasons 
stated, disclose a cause of action against the defendant, 
the motion to vacate the attachment is granted, with $10 
costs. [Beekman, J. Winant vs. Hunier^ November, 
1896.] 

VOLUNTARY SECURITY FOR COSTS — NOTICE OF FILING 

EXCEPTION AND JUSTIFICATION OF SURETIES — 

CODE § 3278. 

Where the plaintiff's attorney voluntarily files an un- 
dertaking as security for costs in a case where the de- 
fendant would have been entitled to require such security 
under section 3268, such an undertaking, with reference 
to its allowance, is to be treated precisely the same as if 
it had been given persuant to an order as prescribed by 
section 3272 of the Code. This is expressly provided in 
section 3278. In this case the undertaking was filed and 
notice of filing given to the defendant. Within ten days 
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thereafter the defendant served upon plaintiff's attorney 
a notice that he excepted to the sureties. The plaintiff's 
attorney, however, allowed the time to expire within 
which he should have served notice of justification and 
now claims that, as he had procured the approval of a 
Justice of this Court to be indorsed upon the undertak- 
ing, ex parte, no justification was required. In this he 
is mistaken for the reason above given, and having failed 
to secure the allowance of the undertaking upon a justi- 
fication of the sureties within the prescribed period, the 
defendant was justified in treating it as abandoned and 
in procuring an order requiring such security to be given. 
The motion made to vacate such order is therefore denied, 
with $10 costs. [Beekman, J. Horatz vs. Second Ave.. 
BR., November, 1896.] 

referee's fees — MAKING REPORTS. 

Two surplus money proceedings were heard together 
before the referee under agreement between the parties, 
as the issues in both were identical. The referee is en- 
titled to compensation at statutory rates for each day 
so occupied. He cannot, however, claim double fees 
because there were two proceedings. The fees he earns 
are awarded as a recompense for time actually expended 
by him in a service necessarily personal and exclusive 
of other occupation while it continues. Full fees can 
be awarded in each prooceeding only on the ground that 
the time for which compensation is claimed has been 
exclusively occupied upon such individual proceeding. 
But where they are heard together that cannot be. 
The fact of the matter is that the trial of two actions 
or proceedings together is practically a consolidation of 
the two for that purpose, with the object of saving time 
and expense. Under such circumstances, as the hearing 
is single, the compensation must be measured accord- 
ingly, and awarded at the rate established by law, which 
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determines the value of the time so occupied. The re- 
feree's fees in this case must, therefore, be taxed accord- 
ingly. But as he has been compelled to make up a 
separate report and record in each proceeding he should 
be allowed an additional amount of $10 to cover such 
service. [Beekman, J. DeLoveYB. Hogan^ Nov. 1896.]; 

RECEIVER IN FORECLOSURE — DEMAND IN COMPLAINT. 

It appears that the first mortgagee is in possession,, 
collecting and receiving rents, which are being applied 
towards the payment of taxes and interest on that mort- 
gage. The plaintiff is therefore getting the benefit of 
this production in the amount of prior liens. Tha 
moving papers also fail to show that the mortgagor is. 
insolvent. This might not be necessary in view of the 
receiver clause contained in plaintiff's mortgage, but 
the plaintiff does not ask in his complaint or moving 
for the appointment of a receiver under this provision. 
Under all the circumstances of the case I have concluded 
to deny the motion for a receiver, but without costs. 
[Beekman, J. Schnitzer vs. Schaefer et aly Nov. 1896.1 

PLEADING ANOTHER ACTION PENDING — ^DEMURRER. 

The action is to recover damages for an alleged breach 
of contract by the defendant. As a separate defense^ 
the defendant pleads a prior action brought against 
plaintiff for an alleged breach by him of the same con- 
tract. To this defense the plaintiff demurs. The de- 
murrer must be sustained. The causes of action are^ 
not identical, being for different breaches of the 
same contract, by the different parties thereto. The 
defendant cannot strengthen his plea by predicting 
a favorable judgment in the former suit where he is the 
plaintiff. Should the result be unfavorable to him there 
would be no bar to this action. Judgment for plaintiff 
on demurrer, with costs. Decision signed. [Beach, J. 
Collier vs. Wineburgh^ Nov. 1896.] 
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EQUITY ACTION — OOMMON LAW COUNTERCLAIM — TRIAL 

BY JURY — CODE § 534. 

Defendants move to strike the cause from the equity 
calendar and send it to Circuit for trial by a jury. But 
they have noticed it for trial at Special Term, and so 
have waived their right to a jury trial {MacJcellar vs. 
Roger Sy 109 N. Y., 468; Tvhhs vs. Hayes^ 2 Misc., 
164). If defendants desire a jury trial of their common 
law counterclaim, they should resort to the practice in- 
dicated in Mackellar vs. Rogers (supra) and in Deeves 
vs. Metropolitan, &c., Co. (6 Misc., 91 afl'd 141 N. T., 
587). Defendants contend that the complaint exhibits 
no ground of equitable relief, and that question must be 
determined at Special Term {Clark vs. Blumenthal, 
52 Super., 355). The specific relief sought is a judge- 
ment declaring the contract ' ^ abandoned by the defend- 
ants and null and void as against the plaintiflE, ' ' and for 
an accounting between the parties. I am not aware of 
any principle or precedent authorizing a Court of equity 
to decree a contract ' * abandoned. ' ' Moreover, the com- 
plaint shows an abandonment by the defendants and an 
acquiescence therein by the plaintiff ; what need, then, 
of recourse to the Courts ? If we suppose the action to 
be for the cancellation or rescission of the contract, 
neither fraud nor mistake, no other ground of relief is 
disclosed. No right to an accounting is manifest. 
Neither may the action be maintained as at law for the 
recovery of money. True, the complaint alleges a 
promise to pay the $1,316.56, but no breach of the 
promise is shown {Lent vs. RR. Co., 130 N. Y., 504; 
Van GHesen vs. Van Giesen, 10 N. Y., 316, 317). 
Plainly the complaint is not to be supported upon 
section 534 of the Code. Complaint dismissed, with 
costs, but without prejudice. [Pryor, J. Plass vs. 
Tucker y November 1896.] 
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ACTION TO TRY TITLE TO OFFICE — INJUNCTIVE RELIEF. 

The Court will not try the title to an office in an action 
brought by a person out of possession to obtain injunctive 
reUef , especiaUy where no rights of property have been 
interfered with {Jieis vs. JRohde^ 34 Hun, 161 ; Concord 
8o&y vs. StaTvtoTiy 38 Hun, 1). Motion for temporary 
injunction denied, with $10 costs to abide the event, 
[Beekman, J. Bundy vs. Knights of St. John & 
Malta^ November, 1896.] 

ILLEGAL ASSESSMENT — EXCESSIVE VALUATION — RE- 
VIEW BY CERTIORARI. 

I am of the opinion that this Court can review the 
action of the Tax Comissioner in making an assessment 
on property in the City of New York only when the 
assessment is illegal or when there is an over- valuation 
of the assessed property, and not when the assessors 
value the property ' ^ out of proportion to that of similar 
properties in the immediate neighborhood." The re- 
lator does not claim that the valuation placed upon the 
property by the assessors exceeds the sum for which the 
property under ordinary circumstances would seU. 
The motion to quash the writ is granted, with costs. 
[Truax, J. Broadway Improvement Co. vs. Barker, 
November, 1896.] 

BTTILDINO LAW — CONSENT OF COMMON COUNCIL — ^DE- 
PARTURE FROM PLANS. 

The action is to recover a penalty for an alleged viola- 
tion of the Building laws (chap. 410, Laws 1882; chap. 
566, Laws 1887 ; chap, 275, Laws 1892). The complaint 
avers that defendant, in the erection of his building, 
departed from the specifications and plans which he had 
filed with and had been approved by the department. 
It further appears that notice to remove the violations 
was given to defendant, without eflEect. The separate 
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defense demurred to pleads a consent to the erection, 
given by the Common Council and approved by the 
Mayor, prior to service of the notice. This fact con- 
stitutes no defense. The sought for recovery of the 
penalty rests upon a departure from the filed plans 
and non-removal after notice. The fact of the Com- 
mon Council's assent in no way avoids the penalty 
imposed by the Building law. While it may possibly 
legalize the structure claimed to encroach upon the 
street, it fails to harmonize it with the plans filed by 
defendant. Judgment for plaintiff on demurrer, with 
costs. [Beach, J. Department of Buildings vs. 
Dick^ November, 1896.] 

PLEADING WRITTEN CONTEAOT — ALLEGATION AS TO 

DEFEND ant' S TITLE. 

The bill is filed to establish a lien upon realty under 
a contract for its sale. The plaintiff by assignment 
has succeeded to the rights of the vendee. The de- 
murrer is to the complaint, which alleges the agree- 
ment in these words, ' ' that on or about the 29th day 
May, in the year 1893, the defendant St. Luke's Hos- 
pital herein entered into an alleged contract and agree- 
ment in writing with one Lewis S. Samuel, a de- 
fendant herein, a copy of the material facts of which is 
hereto annexed and made a part of this complaint. " * * * 
Annexed thereto is a copy contract without signatures. 
It is apparent that no valid contract is pleaded. The 
writing is pleaded as an ' ' alleged ' ' contract and the 
copy annexed is without signatures {Bonnell, Jr.^ vs. 
Oriswold, 68 N. Y. R., 294 ; Black vs. The Homceopathic 
Ins. Oo., 47 Hun, 210). The allegation that at no time 
mentioned in the agreement did the defendant ' ^ have 
good title to the said premises, nor was the defendant 
able to convey in fee simple," is a conclusion of law. 
The facts to uphold such conclusion should be set forth. 
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[Beekman, J. BereTibroick vs. St. Luke^s Hospital et 
al.y November, 1896.] 

PLEADING FRAUDULENT DISPOSITION OF PROPERTY — 
RECOVERY — AMENDMENT OF COMPLAINT — 

CODE § 549. 

The complaint sets forth a cause of action on contract, 
and also charges the defendants with a fraudulent dis- 
position of their property. This form of pleading is 
sanctioned by sub. 4, section 549 of the Code of Civil 
Procedure as a foundation for an order of arrest. It is 
there provided, however, that where such a charge is 
made the plaintiflE cannot recover unless he proves the 
fraud on the trial of the action, but that a judgment for 
defendant shall not be a bar to a new action to recover 
upon the contract only. The plaintiff obtained his order 
of arrest, which was vacated at General Term, and the 
order there made was affirmed by the Court of Appeals 
in October, 1895 {Eessler vs. Leoy, 147 N. T., 700). He 
now moves for leave to amend his complaint by striking 
out the allegations of fraud. Should the application be 
granted it would be tantamount to authorizing him to 
change his cause of action. While the Court has the 
power to sanction so radical an amendment, it will not 
exercise it unless justice clearly demands it. Such is not 
the case here. The defendants are entitled to demand 
that the charges of fraud made against them shall be 
brought to trial and finally disposed of, as they expect, 
in their favor. Furthermore, the plaintiff has been guilty 
of laches in not moving for leave to amend until after a 
year following the decision of the Court of Appeals which 
advised him that he could not expect to succeed in his 
action. The trial of the case is now imminent, the de- 
fendants having placed it on the calendar and noticed it 
for trial, and at the last moment the plaintiff makes this 
motion for the purpose for averting defeat and escaping 
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the consequences of an adverse judgment. For the rea- 
sons which I have given I do not think that the motion 
should be granted. The plaintiff, notwithstanding the 
recovery of judgment against him in this action, may 
slill bring and maintain a new action against the defend- 
ants on contract pursuant to the section of the Code 
above mentioned. Motion denied, with $10 costs to abide 
the event. [Beekman, J. Kessler vs. Leoy, Novem- 
ber, 1896.] 

JURY TRIAL — NOTICE OF TRIAL — ^WAIVER. 

The action is plainly one at law to recover $10,000 
paid the defendant upon a life insurance policy upon 
allegations charging the defendant with obtaining this 
payment by fraud. The action, therefore, must be tried 
by a jury as a matter of right. By mistake defendant's 
attorney served a notice of trial for Special Term. The 
Court might relieve from this error, no proof being 
offered in opposition to the claim of mistake. It would 
also seem that the Court of Appeals, in WheelocJc vs. 
Lee (74 N.T., 500), has stated the rule to be that the 
right to trial by jury may be demanded at any time be- 
fore trial, even though a notice of trial for Special Term 
has been served by the party requiring a jury trial. 
Wheelock vs. Lee is not overruled by Mackeller vs. 
Rogers (109 N.Y., 468). The latter case merely holds 
that the right of defendant to trial of a counterclaim 
by jury, not being a common law right, may be waived 
by a notice of trial. Motion to strike case from calen- 
dar granted. [Russell, J. National Life Ins. Co. vs. 
WalsJi, December, 1896.] 

PREFERRED CAUSE — DAMAGES FOR BREACH OF OOISTTRAOT. 

The action is upon a guaranty of the performance of a 
contract to purchase lands, by which the guarantor 
agrees to pay all damages suffered by the yendpyj not 
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exceeding $1,000, by the vendee's breach. It is not an 
action ^ ' npon an instrument for the payment of money 
only, ' ' any more than an action for damages upon the 
contract of sale would be ; and therefore is not entitled 
to a preference under Rule 6. Motion denied, with $10 
costs to abide event. [Daly, J. Oppenheimer vs. Hoyt^ 
December, 1896.] 

PREFERRED CAUSE — WAIVER. 

Issue was joined in time to give notice of trial for the 
October term. A motion for preference for that term 
was denied because plaintiff's attorney's practice was 
irregular. They served an amended reply, and upon 
the new issue served a new notice of trial with motion 
for preference for November, but afterwards withdrew 
both as their practice was again irregular. They have 
now served notice of trial for this term and again ap- 
plied for a preference, but I have no hesitation in hold- 
ing that the right to preference has been waived by 
delay. Motion denied, with $10 costs to defendant to 
abide event of action. [Daly, J. Haines vs. Scott^ 
December, 1896.] 

ALTERNATIVE WRIT OF MANDAMUS — FAILURE TO MAKE 

RETURN — CONTEMPT. 

Upon failure to make return to an alternative writ of 
mandamus, I am asked to award a peremptory writ. 
Such is not the practice. A proceeding for contempt 
of court must be instituted (Code of Civil Procedure, 
sec. 2073; Fiero on Spec. Proc, 69). [Pry or, J. Demp- 
sey vs. ColliSy December, 1896.] 

ALIMONY DURING PENDENCY OF ACTION — CODE § 1769. 

The Code says the Court may from ^Hime to time" 
make an order or orders requiring the husband to pay 
any sum or sums necessary to enable the wife to carry 
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on or defend her action (sec. 1769). The wife shows that 
she has already necessarily expended the money hereto- 
fore allowed. Motion granted. [Truax, J. BostwicJc 
vs. BostwicJc y December, 1896.] 

BILL OF PARTICULARS — CONVERSION OF PROPERTY. 

The defendant should give a bill of particulars, show- 
ing from whom and when and what particular sum or 
sums the defendant collected and refused to turn over. 
Whether it was in check or cash or draft is immaterial. 
He should also specify each article of property that he 
alleges the plaintiff has converted to his own use. 
Plaintiff denies that he has converted, and therefore de- 
fendant ought to show what articles he will prove that 
plaintiff has converted ; $10 costs to abide event ; order 
to be settled on notice. [Truax, J. Macfarlane vs. 
Cass^ December, 1896.] 

SETTING ASIDE VERDICT FOR MISCONDUCT OF JURY — 

IMOTIOK. 

A motion to set aside a verdict for alleged misconduct 
of the jury can. only be made at Special Term {Moore vs. 
N. T. Et: BR. Co., 15 Daly, 506; 24 Abb. N. C, 77, 
and see Naughton vs. Osgood, 114 N. Y., 574). Motion 
denied, without prejudice to the right of the defendant 
to renew the application at Special Term. [Giegerich, J. 
SteiJcer vs. Plath, December, 1896.] 

NOTICE OF TRIAL AFTER AMENDED ANSWER — CODE § 542. 

After service of amended answer a new notice of trial 
was required (see cases cited under sec. 542 of Code, and 
Ghraham vs. Sterling Ins. Co., 13 Supp., 562; Oair vs. 
Birmingham, 20 Civ. Pro., 233 ; Tates vs. McAdam, 18 
Misc., 295). [Daly, J. Belton vs. Prudential Ins. Go. 
of America, December, 1896.] 



256 N. Y. MONTHLY LAW RECORD, DECEMBER. 

INJURY BY DEFECTIVE SIDEWALK — ADJOINING PROPERTY 

OWNER — OITY ORDINANCE. 

A property owner is not liable to individuals injured 
by defects in sidewalks in front of Ms lots. His liability 
is to the city for expense of repairs or penalties created 
by force of ordinances {City of Rochester vs. Ga/mphelly 
123 N. Y., 405). The objection can be taken by demur- 
rer. Demurrersustained, with costs. [Russel, J. JfaTi^fe- 
ville vs. Golwelly December, 1896.] 

SERVICE OF ANSWER AFTER ORDER TO MAKE COMPLAINT 
MORE DEFINITE AND CERTAIN — WAIVER. 

The interposition of the answer does not seem to be a 
waiver of the benefits of the order made by the Appellate 
Division requiring the complaint to be made more defi- 
nite and certain {Peart vs. Peart ^ 48 Hun, 79). Motion 
granted, with $10 costs; notice order for settlement. 
[Beekman, J. Hatteman vs. Sieman^ December, 1896.] 

DIVORCE — PROOF OF ADULTERY — ^BIRTH OF CHILD AS 
EVIDENCE — DECLARATIONS OF DEFENDANT. 

The proof of adultery hangs ui)on the assertion of 
fact that the defendant gave birth to a child at Strong's 
Maternity Hospital, in the City of New York, after 
years of separation from her husband. She had the 
care of a young child at that hospital, which she claimed 
as her own, its death occurring during her stay at the 
hospital. The only proof that she gave birth to the 
child is her own declarations that it was her child, and 
the motherly care and attention that she gave it. This 
proof is hardly suflBicient to justify the charge of its ille- 
gitimacy in an action for divorce. To prove the sepa- 
ration and non-access of the husband the plaintiff's 
counsel offered both the plaintiff and defendant as wit- 
nesses. The testimony of the husband and wife is not 
competent or sufficient for that purpose (Code of Civil 
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Procedure, sec. 831). The defendant appeared in obe- 
dience to a subpoena, but declined, being advised by the 
Court of her privilege, to answer any questions tending 
to convict her of adultery. The testimony of the hus- 
band cannot be received to supply the lack of proof as 
to living with the defendant in the relation of husband 
and wife for years prior to the birth of the child. 
There is, therefore, an absence of suflBicient evidence on 
the subject of non-access, and therefore the proof of 
audltery, even if there had been proper evidence that 
the child was bom of the defendant, is insufficient to 
justify a decree of divorce. The complaint is therefore 
dismissed. [Russell, J. Murphy vs. Murphy^ De- 
cember, 1896.] 

BE-ABGUMENT OF MOTION — EBRONEOUS TAXATION OF 

COSTS. 

It would be a dangerous precedent to allow re-argu- 
ment of a motion, denying a retaxation of costs and the 
insertion of an item rejected by the clerk, because the 
Appellate Division had, since the decision and after the 
payment of the judgment, ruled in another case that 
similar items might be taxed, no appeal having been 
taken here. The application of such a precedent would 
upset many judgments. Motion denied, with $10 costs. 
[Russell, J. Pooler vs. iV. T. El. HH.y December, 

1896.] 

( 

PBEFEBENOES AGAIKST INSOLVENT OOBPOBATION — 

BBEAOH OF OONTBAOT. 

Chapter 376 of the Laws of 1885 provides that where 
a receiver of a corporation created or organized under 
the laws of this State and doing business therein, other 
than insurance and moneyed corporations, shall be ap- 
pointed, the wages of the employees, operatives and 
laborers thereof shall be preferred to every other debt 
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or claim against such corporation, and shall be paid by 
the receiver from the moneys of such corporation which 
shall first come into his hands. I understand the claim 
of the petitioner to be that he was discharged by the re- 
ceiver ux)on the receiver's appointment, and that he does 
not claim for wages due at that time, but for wages 
which he alleges became due after that time. I am of 
the opinion that his claim is not within the provisions of 
the statute above stated. That statute was made to 
secure the wages of workmen, and it was not meant to 
do more than that. In fact, the claim of the petitioner 
herein is for damages for breach of contract of employ- 
ment, and, as was said in Howard vs. Daly (61 N. Y., 
362), 'Hhe remedy of the employee is not an action for 
wages, but to recover damages for the breach of the 
contract of hiring." To the same effect is Perry yb. 
Dicker son (85 N. Y., 350): "The suit for wages is 
brought to recover for services rendered ; the action for 
wrongful dismissal, to recover compensation for the loss 
of a situation, and for not being allowed to serve and 
earn wages under a contract.'' Motion denied, without 
costs. [Truax, J. Matter of James Ohambers Co., De- 
cember, 1896.] 



DONATIO OAUSA MORTIS — ^DEPOSITS IN SAVINGS BANKS — 

AMENDMENT AFTER TRIAL. 

There is no testimony showing a donatio causa mortis ^ 
because it does not appear that the transaction was had 
under an apprehension of death, then present in the 
mind of intestate. The paper executed by him dated 
June 20th, 1896, indicates an intention on his part to 
transfer to plaintiff the ownership of the savings bank 
deposit, and the evidence in connection with that ex- 
pressed intent is suflBicient to support a conclusion of a 
delivery of the pass book. The question at issue was the 
ownership of the fund as between plaintiff and defend- 
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ant administrator. Whether the title was transferred by 
a gift causa Toortis or inter mvos is to a certain extent 
secondary. The complaint declares as upon a gift causa 
mortis^ while the evidence supports one in prcBsenti. I 
think it a case where, in furtherance of justice under 
section 723, Code of Civil Procedure, leave should be 
given to conform the pleadings to the facts proven. That 
may be done upon payment by plairitifiE to defendant of 
his taxable costs, and when done a decree may be en- 
tered in plaintiflE's favor, without costs. [Beach, J. 
Stinebaker vs. StinehaJcer^ Jr., as adm., December, 
1896.] 



SURROGATES' COURTS. 

TRIAL TERM AND CHAMBERS. 

DIVORCED WIFE — DOWEB RIGHT — IKHEBITANOE — TRAKS- 

FER TAX — RIGHT TO ADMINISTER. 

Emily J. Valentine, who receives the greater portion 
of this estate under the will, obtained a divorce from a 
son of the decedent some years prior to the death of 
testator. The executor claims that she is, notwithstand- 
ing, within the meaning of the Tax act. The wife of a 
son and the transfer to her should therefore be taxed 
only at the rate of one per cent. The decision of this 
point, it may be well to observe, will affect the other 
legatees, a daughter and two grandsons of decedent ; for 
if it be held that this claim is sound, these other lega- 
tees are rendered liable to taxation. Whereas, if the 
contrary is decided, those shares amounting in the ag- 
gregate to less than $10,000 will be exempt. After the 
dissolution of the marriage contract, the relation of hus- 
band and wife, both actual and legal, is utterly destroyed. 
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The coverture is ended and cannot serve to f onnd a new 
right after its destruction. Thus a divorced wife, whether 
the divorce was granted because of the misconduct of 
herself or her husband, is not entitled, if he die intest- 
ate, to administration or to a distributive share of his 
estate {Matter of Ensign^ 103 N. Y., 284, and cases 
cited). The legatee mentioned was not the "wife or 
widow of a son ' ' of decedent and the order submitted 
must be amended accordingly. [Fitzgerald, J. Estate 
of Wm. J. Valentine J December, 1896.] 
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Funeral Exx)enses, Liability of Administrator 228 

FoUoing Papers 242 
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Foreign Decedent, Clahns of Creditors 80 

Foreign Legatee, Law of Domicil 142 

Foreign Probate 19 

Foreclosure, Ezx)ense of Be-sale 133 

Foreclosure, Parties to 116 

Foreclosure, Terms of Sale 186 

Form of Action, Ck>nYersion 46 

Form of Action, Equitable Belief. 46 

Fraudulent Transfer 3, 4 



General Guardian, Resignation of 78 

Gold Mortgage, Purchase of Property 63 

Guardian Ad litem, AfBidayit 11 

Guardian, Ancillary 123 

Guarantee of Payment, Demand 95 

Guarantee, Waiver 246 

H 

Husband, Ancillary Letters to 19 

Husband and Wife, as Tenants by the Entirety 149 

I 

Incumbrance, Tax Lease 186 

liifant Defendants ' 12 

Infant, Support 20 

In Forma Pauperis 148, 237 

In Forma Pauperis, Duty of Attorney in 106, 107 

In Forma Pauperis, Costs 106, 107 

In Forma Pauperis, Extra Allowance 107 

Inheritance by Adopted Children 79 

Injunction, Pendente Lite 1, 188 

Injunction, Continuance after Appeal 31 

Injunction, By-Laws 28 

Injunction, Temporary, Counsel Fee 89 

Injunction, Disx)ossess Proceedings 150 

Injunction, Damages on 175, 176 

Injimction, Temporary, Damages for 175 

Injunction, Pecuniary Profit 168 

Injunction, Conversion of Property 188 

Injunction, After Appeal 220 

Injunction, Modification of 220 

Inspection of Books 9 

Inspection of Box in Safe Deposit Co 59 

Inspection and Discovery 77 

Inspection under Bule 14 11 

Inspection of Books of Corporation 66 

Insurance, Impersonating another 125 

Insurance Policy, Sale by Execution 105 

Interest on Legacy 80 

Interpleader, Affidavit for 214 

Interpleader, Savings Banks 240 
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Interpleader, Safe I>ex>osit Co 59 

Interrogatories, Costs 64 

Interrogatories, Oral 219 

Inventory of Disputed Property 18 



Judgment, Form of, by Consent 12 

Judgment Debtor, Fine 8 

Judgpoient, Form of. Commitment of 8 

Judgment of Divorce, Form of 82 

Judgment, Vacalion after Appeal 29 

Judgment against Joint Defendants • 62 

Judgment, Application for 88 

Judgment, Confession of 190 

Judgment, Delay in Docket 188 

Judgment, Form in District Court 206 

Ju^ment, on Referee's Bex)ort 216 

Ju^ment Creditor, Disputed Claim 288 

Ju^ment Creditor, Order to Pay 288 

Judgment, Recovery on Contract and Fraud 288 

Judgments, Separate 288 

Joinder of Causes of Action 288 

Joint Defendants, Judgment against <i2 

Jurisdiction to Remove Trustee 146 

Jurisdiction, Supplementary Proceeding's 198 

Juror, Waiver of, Improper Conduct of 157 

Juror, Improper Conduct 157 

Jury, Charging, Damages 57 

Jury, Disagreement 118 

Jury StrucK, When reason for 118 

Jury, Withdraw of one 62 

Jury Trial, Settlement of Issues. 52 

Jury Trial, Equitable Action 52 

Jury Trial, Counterclaim 126 

Jury Trial, Mandamus 162 

Jury Trial, of Probate of Will 161 

Jury Trial, Waiver 258 



Lease, Consideration, Collateral Promise 124 

Lease, Waiver of Covenants in 179 

Legal and Equitable Title under Will 12 

Libel, Complaint for 127 

License for Sale of Liquor, Measurement 120 

Life Insurance Policy, Complaint 158 

Limitations, Adverse Possession 184 

Limitation of Claims against Decedent 140 

Les Pendens After Appeal 157 

Les Pendens, Cancellation of 94 

Lunacy, Adjudication of 92 

Lunatic, Committment of 92 
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M 

Mandamns, Contempt 254 

Mandamns, Preferred Canse 157 

Mandamns, Peremptory and Alternative 16G 

Mandamns, Trial of 163 

Marketable Title, Parole Evidence 184, 187 

Mechanics* Lien, Action to Foreclose 74 

Mechanics' Lien, Discharge of 74 

Mechanics' Lien, Ck>mplaint on Bond 72 

Mechanics' Lien, Ck>mplaint 71 

Mechanics' Liens, Parties Defendant 220 

Mechanics' Lien, Service of Notice »•. 226 

Mechanics' Lien, Bond to Discharge 93 

Minors, Cnstody and Tuition of 84 

Misnomer of Defendant 187 

Monnment, Erection of 20, 80 

Mortgage on Leasehold, Interest, Allowance 113 

Mortgage, Satisfaction of, on Motion 184 

Motion on Papers 9 

Motions, Litigated. 8 

Motion, New Matter on Renewal 50 

Motion, Re- Argument of, Leave to Renew 50 

Motion, Leave to Renew 92 

Motion for New Trial 95, 102 

Motion to Satisfy Mortgage 134 

Motion for New Trial, New Evidence 160 

Motion for New Trial after Appeal 160 

Motion Papers, Recital of, in Order 179 

Motion, PLice of 164 

Motion to Substitute Assignee 240 

N 

Negligence, Contributory 52 

Negligence, Allegations of 16 

Negligence of Servant of Corporation •. 149 

Negligence, as Counterclaim 126 

New Trial, Complaint after Order 61 

New Trial, Motion for 95, 102, 160 

New Trial on Minutes 241 

Non-Suit, Contributory Negligence 52 

Notice of Application, &c 13 

Note of Issue, Date 99 

Note of Issue, Nunc pro tunc 221 

Note of Issue, Filing of 244 

Notice of Trial, When not necessary 161 

Notice of Trial 221, 244 

Notice of Trial after Amendment 255 

N. Y. City, Mechanics' Lien 71 

N. Y. City, Claims against 61 

N. Y. City, Preferred Causes 98 

N. Y. City, Action for Personal Injuries 96 

N. Y. aty, Filing Notice of Claim 96 

N. Y. City, Statutory Limitation of Actions 96 
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Offer for Judgment, Ck>st8 245 

Oral Cross Ezaminatioii 219 

Order to Sell GLuins 80 

Order to Show Oanse 219 

Order, Appeal, New Trial 241 

Order for Service by Mail 224 



Payment into Court 214 

Payment by Specific Snm, Contempt 79 

Parties to Foreclosure of Morteige 116 

Parties, Motion to Bring in Defendants 152 

Parties, Kon- joinder of Defendants 162 

Partition, Husband and Wife 149 

Partition, Ownership under Will 180 

Permission to Sell Claims 80 

Personal Injury, Sidewalk. 256 

Personal and Real Estate of Decedent 84 

Pleading Fraudulent Disposition 252 

Piaintiff, Address of, must be given <8 

Plaintiff, Examination of, before Trial 114 

Pleading, Written Contract 251 

Pleading, Another Action pending 248 

Postponement of Trial 239 

Preferred Causes 5 

Preferred Causes, Premature Application 44 

Preferred Causes, Laches 44 

Preferred Causes, Separate Trials of Issues 40 

Preferred Causes, Trial of Counterclaim 44 

Preferred Causes, Executors and Trustees 43 

Preferred Causes, Service of Notice 43 

Preferred Causes, Discretionary 42 

Preferred Causes, Extraneous Facts 42 

Preferred Causes, Beceivers Action 42 

Preferred Causes, Personal Services .- 64 

Preferred Cause, Action against the State 98 

Preferred Cause, Action against N. Y. City 98 

Preferred Cause, Motion to Restore 112 

Preferred Cause, Beqaand of 112 

Preferred Cause, Several Causes of Action 108 

Preferred Cause, What are 107, 109, 110, 111 

Preferred Cause, Notice Trial in 108 

Preferred Cause, Waiver of Right to 108 

Preferred Cause, Service of Order of 107 

Preferred Cause, Action on Judgment 158 

Preferred Cause, Life Insurance Policy 158 

Preferred Cause, Mandamus 157 

Preferred Cause, Discretion 162 

Preferred Cause, Order for Trial 161 

Preferred Cause, Work, Labor and Services 224 

Preferred Cause, Administrator 224 

Preferred Cause, Equity Case 228 

Preferred Cause, Waiver 5, 254 
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Preferred Cause, Damages on Contract 253 

Preferences of Wages or Workmen 258 

Protective Unions, By-Laws of 28 

Public Officer, Action against 136 



Beal Estate and Personal of Decedents 84 

Real Estate, Sale of Decedents 189 

Real Estate, Power of Surrogate 171 

Receiver, Suits by, Leave to Sue 88 

Receiver in Foreclosure Cases 114 

Receiver, Permission to Sue 136 

Receiver, Assignment of Rents * 153 

Receiver in Foreclosure 153 

Receiver in Partition 149 

Receiver, Costs, Accounting 192 

Receiver, Order Appointing 213 

Receiver must Pay Rent 222 

Receiver, Resisting 227 

Receiver, Dispossession of 229 

Receiver, Compelled to take Possession 228 

Receiver, Leave to Sue 228 

Receiver, Power to Collect Rents 227 

Receiver, Stock on Hand 27 

Receiver, Continuing Business 27 

Receiver of Corporation 27 

Receiver in Foreclosure 248 

Receiver of Corporation, Attachment 243 

Referee, Power to Compel Answer 97 

Referee to Take Testimony 85 

Referee, Contempt before 97 

Referee, Report of. Objections to • 178 

Referee, Oath of 222 

Referee's Report, Form of Judgment 216 

Referee's Report, Setting Aside 17 

Referee, Mistrial before 17 

Referee's Report in Divorce 68 

Referee's Fees, Two Reports 247 

Reference in Surrogate's Court 143 

Reference, Order of 173 

Reference, Damages on Injunction 176 

Reference, Attorney's Lien 76 

Reference for Deposition 129 

Referred Accounting 126 

Release, Under Seal 16 

Religious Corporation, Liability 74 

Removal of Assets 19 

Removal from District Court 64 

Rent, Action for Counterclaim 126 

Reply, Counterclaim of Negligence 126 

Reply to Counterclaim 45 

Report of Corporation 34 

Re-Sale on Foreclosure 133 

Return from District Court 155 

Revocation of Letters of Administration 77 

Revocation of Letters Testamentary 144 
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Rules, Second Department 17 

Rnle 1 , Special. 8 

RnleS Ill, 161 

Rnle 5, Spedal S 

Rnle 6 98, 109 

Rnle 9 88 

Rnle 11 4B 

Rnle 14 U 

Rnle 1 5, General 9 

Rnle 18 24S 

Rnle 19 242 

Rnle 24 48, 99 

Rnle 81 52 

Rnle 34 118, 208 

Rnle 36 107, 109 

Rnle 37 217 

Rnle 77 88 

Rnle 78 88 



Savings Bank Deposits 132 

Savings Banks, Claiins against 240 

Second Department Rnles 17 

Service of Snmmons, Affidavit 12 

Service of Snmmons on Infant 12 

Service on One Defendant 62 

Service of Order nnder S 1778 199 

Service by Mail, of Notice of Motion 224 

Service by Mail, Registered Letter 196 

Service ont of the State 217 

Security to Pay Fine 167 

Secnrity for Costs, Bad t*aith of Action 165 

Security for Costs, Counterclaim 214 

Security for Costs by Administrator 221 

Security for Costs, Justification 246 

Settlement of Order by Motion 179 

Sheriff, Indemnitors Substituted 87 

Sheriff to open Box in Safe Deposit 238 

Sidewalk, City Ordinance 256 

Slander, Bill of Particulars 78, 97, 169 

Slander in Foreign Tongue 245 

Substitution of Defend^ts 37 

Summary Proceedings, Stay on Appeal 65 

Summary Proceedings, Defence 150 

Summons, New York City Court 73 

Summons, Service of Foreign Corporation 121 

Summons, Order for Publication of. 91 

Summons, Service on Another 187 

Summons, Amendment of 187 

Summons, Affidavit of Service 242 

Supplementary Procee^ngs, Fine 47 

Supplementary Proceedings, Exempt Property 76 

Supplementary Proceedings, Affidavit for 90 

Supplementary Proceedings, Oppressive Examination 101 

Supplementary Proceedings, Objects of 101 

Supplementary Proceedings, Trust Fund 129 
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Supplementary Proceedings for Costs 200 

Supplementary Proceedings, Jurisdiction 198 

Supplementary Proceedings, Evasive Answers 202 

Supplementary Proceedings, Beal Estate 237 

Surplus Monies, CJosts 186 

Surplus Moneys, Stenographers Fees 131 

Surplus Proceedings 247 

Statute of Limitations, Deed 166 

Stay on Apx>eal from Surrogate's Decree 144 

Stay on Appeal by Lower Court 101 

Stenographer, Fees of 85 

Stenographer's Fees, on Surplus Moneys 181 

Stenographer's Fees for Amendments 123 

Stockholders, Liability of 29 

Striking out Amended Answer 45 

Striking out Matter 242 

Striking out Defence 242 

Surety Co., Undertaking by 51 



Taxation, Duties of Assessors 91 

Taxation, Domestic Corporation 33 

Taxation, Power of Court to Reduce 55 

Taxation, Inability to Pay Tax 55 

Taxation of Corporation 55 

Taxation of Co-operative Loan Ass'ns 48 

Taxation of B. & M. L. Ass'ns 48 

Taxation of Corporation after Consolidation , 41 

Taxation of Personal Property of Corporation 91 

Taxes, Reduction of Personal 154 

Tax Lease, as Incumbrance 186 

Tender, Plea of , , 132 

Testamentary Custody of Minors 84 

Testator, Personal Property of 141 

Third Party, Certificate of no Property 200 

Title, Cloud upon 65 

Title to Office, Injimction : 250 

Title to Office, Equity Action 227 

Transfer Tax, Amount 259 

Transfer Tax, Assets within the State 23 

Transfer Tax, Treaty with Foreign Nations 25 

Transfer Tax, Citizens of German Empire 25 

Transfer Tax, Non-ttesident Beneficiary 23 

Transfer Tax, Non-Resident Decedent 28 

Transfer Tax, Contingent Interest 22 

Transfer Tax, Election of Payment 22 

Transfer Tax, Lien upon Real Estate 22 

Transfer Tax, Leasehold Interest 83 

Transfer Tax, Amount of Divided Estate 173 

Transfer Tax, Interest, Penalty ^ 173 

Transfer Tax, without Appraisement 173 

Trial by Demurrer of Corporation 199 

Trust, Void Accumulation 166 

Trustee and Executor 21 

Trustee, Commissions of ^ 188 

Trustee as Beneficiary 153 
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Trustee, Possession tuider a Will 130 

Trustee, Resignation of 147 

Trustee of Real and Personal Property 146 

Trustee, Removal of Testamentary 144 

u 

Ultra Vires, Defence 193 

Undertaking, Approval of 51 

Undertaking by Surety Co 51 

Undertaking, Service of 29 

Unions, Protective Injunction 28 



Venue, Change of, Residence of CorjKjration 54 

Venue, Change of, Affidavit for 48 

Venue, Change of Residence of Parties 87 

Venue, Public Officer 136 

Venue, Demurrer 150 

Venue, Affidavit of Merits 150 

Venue, Affidavit to Change 48, 206 

Verdict, Setting Aside 57 

Verdict, Misconduct of Jury 255 

Verification of Answer by Attorney 234 

Verification by Joint Defendant 232 

Verification by One Defendant 199 

w 

Waiver, Pleading of 246 

Will, Probate of, by Jury 161 

Will, Form of. Execution of 170 

Will, Parole Evidence, Execution of 170 

Will, Date of 171 

Will, Revocation of Former 169 

Will, Destruction of 169 

Will, Attestation Clause 174 

Will, Lost or Destroyed, Proof of 141 

Will, Copy of Lost 141 

Will, Denial by Subscribing Witness 86 

Witness Fees, Travelling 103 
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